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Facts 
Washington State has a merit based “promise scholarship” for state residents.  Washington also has a law that prohibits state funding of religious instruction that seeks to foster belief and train for the ministry rather than explain religious systems.  Joshua Davey earned the $1,125 scholarship, but it was withdrawn when he declared his intention to add a major in “pastoral ministries” to his existing major in Business.  
Joshua Davey then sued the state (represented by Governor Locke) in U.S. District Court in 1999, arguing that his first amendment rights were being violated.  The District Court upheld the state’s action, which the 9th Circuit overturned on appeal in ruling that the application of the Washington law violated the Free Exercise Clause of the United States Constitution.  
Issue
Does the Free Exercise Clause of the First Amendment of the United States Constitution require the state to fund religious instruction if it provides merit-based college scholarships for secular instruction?  Alternately, does the equal protection afforded by the Fourteenth Amendment of the U.S. Constitution inhibit the ability of the state to strip someone of a scholarship based on the choice to pursue the study of religious theology?  In other words, does the choice not to fund religion in order to maintain a church-state separation, amount to an unconstitutional hostility toward religion, or is the slight injury to religion justified by the state’s interest in distancing itself from religious education?  An underlying issue evident in the briefs before the court is the impact of this decision on school voucher programs and the ability of states to choose to fund vouchers only to private non-religiously affiliated schools.  By extension, this case raises issues of federalism, or allowing room for states to act independently, which has been important to the Rehnquist Court.   
The Religion Clauses of the First Amendment
The First Amendment of the United States Constitution states: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof . . . .”  The establishment clause and the “free exercise clause” are at times understood to be at odds with each other, in that the former is sometimes said to require that government not promote any particular religion (or even religion in general), while the latter requires that the state not unreasonably limit an individual’s ability to exercise her religious beliefs.  At the boundary, the court has said that there may be “breathing space” or “play in the joints” between the two clauses where the government is neither forbidden from acting, nor compelled to act with regard to religion, the idea being that the two clauses do not eliminate discretion from government action altogether.  
The Washington State Constitution’s Religion Clause
“Absolute freedom of conscience in all matters of religious sentiment, belief and worship, shall be guaranteed to every individual, and no one shall be molested or disturbed in person or property on account of religion; but the liberty of conscience hereby secured shall not be so construed as to excuse acts of licentiousness or justify practices inconsistent with the peace and safety of the state. No public money or property shall be appropriated for or applied to any religious worship, exercise or instruction, or the support of any religious establishment.”  Wash. Const. Art. I, Sec. 11.
Arguments for Locke
Washington is not subject to any independent requirement to fund religious education.
The choice to fund other types of education does not mandate funding of religious education, or create a general pool of money to which all people should have equal access. 
Davey still has the right to seek the degree, and making him pay to do so is not a violation of his free exercise rights.  
The Promise Scholarship does not discriminate among or against any religions.
Arguments for Davey
The state’s decision to single out religious education for exclusion from its program is facially discriminatory and therefore presumptively unconstitutional.  As such, its claims of innocent motive and evidence of means for circumventing the discrimination are irrelevant.
The state has no “compelling interest” in anti-religious discrimination.
The program violates the free speech of those who choose to provide instruction in devotional religious education.  
The “promise scholarship” is a common funding program for education and can not be thought of as government action, therefore all state citizens should have equal access to the use of that money.  
This is not a “decline-to-fund” case, where states are allowed to be selective
The discriminatory disqualification of theology majors violates the establishment clause by establishing anti-religion.
The state’s discriminatory treatment of theology majors violates the equal protection clause, because it singles them out for exclusion from the program. 
Majority
Justice Rehnquist, writing for the majority, reversed the Ninth Circuit’s ruling and upheld the Washington law excluding those who seek, “degrees that are ‘devotional in nature or designed to induce religious faith,’” from receipt of “Promise Scholarship” funding.  The opinion recounted the history of reluctance and anxiety about funding religious education, focusing on the early history of the country.  Although that history left open the possibility of funding for religious education, it suggested that the state of Washington was acting in conformity with a long-held stance on governmental reluctance to fund such training, rather than placing some new obstacle in the path of religion.  The majority also identified other aspects of the program that suggest openness toward religion, including funding for higher education (in other fields) at nationally accredited religious institutions and funding the “secular” study of religion.  The Court summed up its opinion by stating, “If any room exists between the two Religion Clauses, it must be here.”  In other words, although funding of religious higher education would not constitute “establishment,” the state is not be required by the free exercise clause to fund the study of higher education in the ministry.  
Dissent
Justices Scalia and Thomas dissented, arguing that although the state could have chosen to fund only education at its own universities, its choice to fund education at private religious colleges, made its subsequent decision to fund everything but devotional religious education discriminatory.  The dissent compared this case to other cases where the Court applied strict scrutiny and struck down facially discriminatory classifications of religious people or practices.  In a poignant social critique, the dissent suggested that although the statute does not discriminate against religion in general, it discriminates against fervent religious belief that drives one to study it in a devotional way.  Likewise, the dissent suggests that the majority’s notion that the injury to religious believers is minimal is both irrelevant and wrong, because “When the State makes a public benefit generally available, that benefit becomes part of the baseline against which burdens on religion are measured.”  Further, they differentiated this decision from the historical choice not to fund religious education, by arguing that the objection was to special funding of religious education, rather than funding it in conjunction with other types of study.  
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