United States v. Drayton, Christopher & Brown, Clifton, Jr.

The Facts 

Christopher Drayton and Clifton Brown, Jr. were traveling on a Greyhound Bus bound for Detroit from Ft. Lauderdale, Florida.  The bus, which contained about 25 to 30 passengers, made a scheduled stop in Tallahassee, Florida.  While stopped in Tallahassee, all of the passengers were required to exit the bus temporarily for reasons unrelated to law enforcement purposes.  Before re-boarding, the bus driver checked the tickets of the passengers before leaving in order to take care of paperwork at the terminal office.  

Three members of the Tallahassee Police Department asked for and were granted permission by the bus driver to board the bus while the passengers were seated and waiting to depart.  The officers were dressed casually.  Their badges were either hanging from their necks or were being held in their hands.  The police officers’ guns were in side-holsters that were covered by their jackets or shirts.  No evidence suggests that a passenger ever saw any of the guns.  

When the officers boarded the bus, they did not make a general announcement to the passengers or hold up their badges so that the passengers could see them.  Two of the officers went to the back of the bus while the third officer knelt down in the front of the bus in the driver’s seat.  He took this position so that he could observe the passengers and ensure the safety of the other officers.  The officers began walking forward towards the front of the bus asking the passengers questions such as where they were traveling from and additionally attempting to match luggage with the respective passengers.  The officers stood next to or behind the passengers they were questioning and at no time did they block the aisle of the bus.  According to one of the questioning officer’s testimony, “passengers who declined to have their luggage searched or who wished to exit the bus at any time would have been permitted to do so without argument.”

One of the officers approached Drayton and Brown from behind, and leaned over Brown’s shoulder.  The officer then held up his badge long enough to establish that he was a police officer with his face 12-18 inches away from Drayton’s face and stated just loud enough for the two defendants to hear:

“I’m Investigator Lang with the Tallahassee  Police Department.  We’re conducting bus 

 interdiction, attempting to deter drugs and illegal weapons being transported on the bus. 

                Do you have any bags on the bus?”

Both defendants responded by pointing to a green bag that was in the overhead luggage rack.  After another officer asked if he could check the bag, Brown responded “Go ahead.”  No contraband was found in the bag, but the officer became more suspicious of Drayton and Brown because they were both wearing heavy jackets and baggy pants despite the warm weather.  The officer also believed that the two defendants were overly cooperative during the search.  Then the officer asked for and received permission from Brown to conduct a pat-down search of his body for weapons.  The officer patted down Brown’s waist area, sides and upper thighs.  The officer felt objects he believed to be drug packages on Brown’s upper thighs.  The officer then arrested Brown and led him off of the bus.  Then the officer asked Drayton’s permission to conduct a pat-down and Drayton lifted his hands.  The officer began to conduct a search similar to the one he performed on Brown.  During the pat-down, the officer felt hard objects on Drayton’s thighs and as a result he arrested Drayton and led him off of the bus.  While off of the bus, the officer who conducted the search unbuttoned the two defendants’ pants and found plastic bundles of powered cocaine duct-taped between several pairs of boxers.

The judge in federal district court allowed the cocaine to be admitted into evidence.  The 11th Circuit Court of Appeals panel unanimously reversed the decision.  The court held that the search conducted by the officers was coercive, and as a result the cocaine found could not be used as evidence.  

The government appealed this decision and the Supreme Court granted certiorari on January 4, 2002.  

The Issue

Was the consent given by the defendants to submit to a search “un-coerced and legally voluntary” under the Fourth Amendment? 

Arguments for Drayton

· This was a warrantless, suspicionless search which can only be justified if the defendants consented to the search.  

· A reasonable person in the defendants’ situation would not have felt free to deny the officers’ requests.  The situation made the request coercive and the consent involuntary.  

· The officers never informed the passengers that they had the right to refuse the officers’ request and were able to exit the bus if they chose. 

· Seeing an officer stationed near the bus exit during a police officer interdiction might make a reasonable person feel less free to leave the bus.  

Arguments for the United States

· The search was valid.  One must look at the totality of the circumstances to determine whether a passenger felt able to say yes or no to a search. 

· There was a lack of a “show of authority” in the form of an announcement because instead of making a general announcement, the officers spoke to the passengers individually.  The specific way in which the officers conducted the search reduced any coerciveness and made the consent given by both defendants voluntary.

· Under the 1991 Supreme Court decision in Florida v. Bostick random searches conducted on a bus are not automatically unconstitutional.  If a bus passenger consents to a search and there is reason to believe consent is not required, the search is constitutional.  Bostick requires a case-by-case analysis of the totality of the circumstances in order to determine whether the consent was coerced or voluntary.  The Eleventh Circuit erred in applying a per se unreasonableness standard to warrantless, suspicionless bus searches.   
NOTE: This case is important not only because of the continuing “War on Drugs” but also because of September 11th.  As a result of that day, the United States has also launched a “War on Terrorism” – some of which is being fought in the United States in the confines of our transportation system.  

The Supreme Court Decision 

Justice Kennedy wrote the Majority Opinion

The Court held, in a 6-3 opinion, that the Fourth Amendment “does not require police officers to advise bus passengers of their right not to cooperate and to refuse consent to searches”.  Police officers do not violate anyone’s rights by simply approaching the person and speaking to him or her.

 As long as passengers believe they are free not to speak to the officers, to get off the bus, or to refuse a search, they have not been “seized”.  The Court reasoned that the passengers had no reason to believe they could not get off the bus. Police were not required to warn the passengers that they were free not to cooperate.

The Court noted that the officers did not act in a coercive or threatening way when approaching the bus passengers. The passengers were, therefore, not intimidated into cooperating with the police officers.  In addition, the passengers were not subject to an unreasonable search.  Drayton and Brown voluntarily allowed the officers to search their bags and their bodies.

The Supreme Court has recently decided that questioning on a bus is not a seizure (Florida v. Bostick).  In the past case, the Court noted that the officers did not remove weapons or threaten the passengers. In addition, the officers warned the passenger that he could refuse the search. The lower courts interpreted this to mean that the warning was necessary to conduct a lawful search. The Court does not approve of this rule.  If a passenger has reason to believe that he or she may exit the bus or refuse to cooperate, no warning of this right is required. 

Justice Souter wrote the Dissenting Opinion

In the dissenting opinion, the Court reasoned that passengers do not need to be searched on ground transportation as in air transportation to ensure safety, for there is no proof that buses are under the same threat as airplanes. The officers illegally seized the passengers in that they had no reason to approach and speak to them.  After this illegal seizure, the search of the bags and the men’s bodies was also unreasonable and invalid. 

Several officers in a person’s presence is threatening.  Under the circumstances, no reasonable passenger would believe that he or she had the option or the right to exit the bus or refuse cooperation with the officers.
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