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Facts

In April 2000, the Pennsylvania Department of Corrections established the Long Term Segregation Unit (LTSU) to house inmates who had consistent disciplinary problems.  Corrections officials imposed greater restrictions on “Level 2” inmates, including limitations on possession of newspapers, magazines and photographs in an effort to create positive behavior and ensure greater security.  Officials say that inmates could start fires and cause other destruction if allowed to have these materials.  Inmates are not allowed to receive publications unless they are religious or legal and may not even receive photos of family members.  The inmates are allowed to have two paperback library books, a writing tablet, personal letters, a roll of toilet paper, and a few other items.  If a “Level 2” inmate improves his behavior he is reclassified and allowed to have more media.  
Ronald Banks alleges that prison officials prohibited him from receiving his Christian Science Monitor and challenges the constitutionality of the policy as a violation of the First Amendment.  The federal district court ruled against the inmate and found that the restrictive policy was reasonably related to the prison’s interest in rehabilitation and security.  The Court of Appeals for the Third Circuit reversed that decision and ruled in favor of the inmate.  The Court of Appeals found that the policy did not have a valid rational connection to its stated purposes.
(Note:  The freedom of speech clause of the First Amendment guarantees the right to express or receive information and ideas.  It protects all form of communication:  speeches, books, art, newspapers, television, radio and other media.  The constitution protects not only the person making the communication but also the person receiving it.  Therefore, the First Amendment includes a right to hear, see, read and in general be exposed to different points of view.  Although this right is protected, it is not absolute.  In prisons, for example, the Supreme Court has held that prison regulations that interfere with an inmate’s constitutional rights will be upheld as long as they are reasonably related to legitimate penalogical (corrections) objectives. Also, while laws and government actions that restrict speech based on the content of the speech are often ruled as violations of the First Amendment, reasonable regulations that have an effect on the time, manner and place when speech is received or made are usually upheld.)

Issue

Does the prison’s policy on restricting print publications and photographs violate a prisoner’s First Amendment rights?

Precedents

Turner v Safley (1987) –The Supreme Court laid out a test for evaluating prisoners’ First Amendment claims.  To be valid, the prison regulations must be reasonably related to legitimate penological interests.  The Court articulated four factors to determine whether a regulation is reasonably related to legitimate penological interests:

· There must be a valid, rational connection between the prison regulation and the legitimate governmental interest put forward to justify it
· Alternative means of exercising the right must remain open to prison inmates
· The impact of giving that right to prisoners must not be too great on guards and other inmates
· If there are no ready alternatives to the policy, courts may infer that the regulation is reasonable and valid.  On the other hand, if there are obvious, easy alternatives, courts may infer that the regulation is not reasonable, making it invalid. 
Shaw v Murphey (2001) – Prisoners’ First Amendment rights were viewed with great skepticism when the court used the Turner test to hold that inmates did not possess a special First Amendment right to provide legal assistance to fellow inmates.
Overton v Bazzetta (2003) – Following the Turner analysis, the Supreme Court upheld a policy banning certain visitors from prisons.  The Court held that the challenged regulations were valid since they bore a rational relation to legitimate penological interests.  The Court gave substantial weight to the judgment of the prison officials regarding the best way to ensure safety and other penological interests.  
Arguments for Beard

· The Turner standard of review gives broad deference to the professional judgment of prison officials.  If prison officials think that banning these materials is in the best interest of the prison then the Court should not interfere unless it finds that interest is not legitimate.
· Look at Overton where the Court rejected a First Amendment challenge to prison visitation policies.  Prison officials merely have to articulate a plausible justification for the regulation.  Otherwise the burden of proving that it is not justified is on the prisoner challenging the regulation.  Even then, the courts give great deference to the justification for the regulations.  Banks doesn’t sufficiently prove that the prison’s regulations do not promote good behavior and safety, or that those interests are not legitimate.
· The policy under attack is logically related to the goals of rehabilitation and security and encourages inmates to improve their behavior.  Therefore, under the Turner test, the policy is valid.
· There are alternative means for the inmates to exercise their First Amendment rights.  They can have visits from family, visits from their lawyers, and receive books from the prison library.  Additionally, if they improve their behavior they gain access to more of these materials.  

· Overturning the policy will compromise the security and discipline of the prison’s Long Term Segregation Unit.
Arguments for Banks

· The policy serves no rational connection to security because there are many other items that would allow inmates to start fires, hide contraband and hurl feces.  The elimination of newspapers and magazines will have no impact on security.

· The ban puts up a barrier between inmates and the contemporary world.  There are no alternatives to these banned materials in prison. 
· Prisoners are already allowed to receive religious materials.  There is no way that allowing a few more secular materials would harm the security of the prison.

· There are easy alternatives that would not negatively impact prisoner’s First Amendment rights.  For example, allow officials to deliver periodicals to an inmate’s cell for a limited amount of time
Decision                                                                                                                                                    Justice Breyer delivered the opinion of the Court in which Chief Justice Roberts and Justices Kennedy and Souter joined. Justice Thomas filed a concurring opinion in which Justice Scalia joined.  Justice Stevens filed a dissenting opinion in which Justice Ginsberg joined.  Justice Alito did not participate since he ruled on the case in the Third Circuit.
Majority                                                                                                                                                    The Court ruled 6-2 in favor of Beard and concluded that the prison’s policy on restricting print publications and photographs does not violate the prisoner’s First Amendment rights.   Justice Breyer used the four factors laid out in Turner when analyzing Bank’s claim.   While imprisonment does not deny a prisoner of important constitutional protections such as the First Amendment, the Court determined that the Constitution does permit greater restrictions on those rights in a prison then it would outside of prison.   The Court also said the prison regulations in this case do not violate the Constitution since they are reasonably related to legitimate penological interests: rehabilitation and encouragement of good behavior among the inmates, and safety in the prison.
Justice Breyer stated: “Prison officials have imposed the deprivation only upon those with serious prison-behavior problems; and those officials, relying on their professional judgment, reached an experience based conclusion that the policies help to further legitimate prison objectives.”  The Court argued that we should give great deference to the professional judgment of the prison officials, which comes from years of experience working in corrections.   The Court quoted from the Overton case, which stated that courts owe “substantial deference to the professional judgment of prison administrators.”
Dissent                                                                                                                                                        Justice Stevens argued that the Department of Corrections (DOC) failed to establish that the challenged regulations are reasonably related to prisoner safety and rehabilitation.   LSTU-2 inmates are still allowed to have other materials such as toilet paper, Bibles, and writing paper.  Many of these items are flammable and could be used to start a fire, throw feces, or cause other dangers, so he argued that it’s hard to see how allowing inmates to have photographs of loved ones or newspapers could really create that much more of a danger in the prison.   Justice Stevens also argued that the prison regulation can be construed as a “state sponsored effort at mind control which deprives prisoners of material that is central to the development and preservation of individual identity.”   The regulation prohibited inmates from possessing photographs of their friends and family members.  By prohibiting inmates from having those photographs and letters, the DOC cuts the inmates off from loved ones and violates their basic human dignity.   Justice Stevens argues that all individuals, including prisoners, should be treated with dignity and respect. 
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