Virginia v. Black, Barry E., et al.

 

The Facts
 

In response to increasing racial tension, Virginia enacted a law in 1952 that banned all cross burning on other people’s property.  The Ku Klux Klan used burning crosses to intimidate African Americans.  In 1968, the law was expanded to ban cross burning in all public places.  
 

On the night on May 2, 1998, several teenagers in Virginia Beach, VA were drinking at the home David Targee, age 17.   Richard Elliot, age 18, told the others about James Jubilee, an African American man who had moved next to Elliot with his white wife, pregnant with twins.  Jubilee and his wife moved from Los Angeles to raise their children away from the crimes of a big city.  Elliot was angry at Jubilee for complaining about the firing range Elliot and his father created and used in their back yard.
 

To “get back” at Jubilee, Elliot, Targeee and Jonathan O’Mara, age 18, built a cross in Targee’s garage and drove to Jubilee’s house.  O’Mara and Elliot tried to light the cross and failed, leaving the cross with burn holes on Jubilee’s lawn.  Jubilee found the cross the next morning and called the police.  Initially angry, the Jubilees became fearful of more violence and moved to a different town.  The teenagers pled guilty to charges of attempting to burn a cross.
 

Four months later, on August 22, 1998, Ku Klux Klan member Barry Elton Black held a large rally on private property.  A 25-foot cross was burned at the rally, visible to nearby homes and motorists on the state highway.  Black was arrested for intimidation with the burning cross.  At trial, both white and black people testified that they were intimidated or frightened by the rally and cross burning.  Black was found guilty by the jury of violating the law against cross burning.
 

The Issue
 

Does the Virginia law that explicitly criminalizes the burning of a cross on public or private property violate the First Amendment?  
 

The Virginia Law

The statute provides: “It shall be unlawful for any person or persons, with the intent of intimidating any person or group of persons, to burn, or cause to be burned, a cross on the property of another, a highway or other public place. Any person who shall violate any provision of this section shall be guilty of a Class 6 felony…Any such burning of a cross shall be prima facie evidence of an intent to intimidate a person or group of persons.”
  

The First Amendment
 

The First Amendment gives constitutional protection to the right to express ideas and viewpoints.  The right to free speech is not absolute.  For example, courts have restricted speech that is obscene or communicates a threat against another person’s life or body.  In these cases, the benefits of unbridled free speech are trivial compared to the advantages of social order and morality.  However, speech that is “disfavored,” or communicates a message that is unpopular, cannot be banned under the First Amendment.
 

The Arguments for Virginia

 

· The law is not directed at cross burning for any particular reason related to race, color, creed, religion, gender, or sexual orientation.  Burning a cross is only against the law when it is meant to intimidate.  

· Cross burning did not originate as a message of intimidation, but in this country cross burning is inextricably connected to the Ku Klux Klan and the intent to inspire fear of death or bodily harm.  Cross burning was used by the Ku Klux Klan to celebrate violence towards many groups of people, including African Americans and Jews.  Virginia has a legitimate interest in suppressing this disruptive speech. 

· Cross burning is traditionally meant as a true and immediate threat. 
 
The Arguments for Black, et al.
 

· The law presumes that any cross burning is meant to intimidate a group of people or an individual.  This makes it very difficult for a person to defend himself when charged with burning a cross. 

· Cross burning is not always intended to send a message of intimidation.  The Ku Klux Klan also burns crosses to represent a shared identity or theology.  Cross burning can occur at meetings of the Ku Klux Klan during ritual ceremonies.  The cross burning is meant to show Ku Klux Klan unity, not to inspire violence or fear. 

· Some cross burning does represent a true threat to people, but not all cross burning should be outlawed. 
 
The Supreme Court Decision
 

The Supreme Court issued an opinion ruling Virginia’s law unconstitutional.  Cross burning is a form of expressive speech and cannot be restricted without determining if it poses a particular threat.  While it is permissible for a state to ban cross burning with the intent to intimidate, Virginia’s law presumed burning a cross carried intent to intimidate.  Therefore, the law is too broad (i.e. it punishes some expressive conduct that is protected).  
 

Not every act of cross burning is meant to intimidate.  Because the Virginia cross burning statute allowed the automatic inference that cross burning is intended to intimidate, it impairs a person’s right to show that cross burning is a type of speech meant for some other purpose, such as to send a political message.  It is the provision of the law that assumes cross burning is meant to intimidate that makes this law unconstitutional.  The law may be infringing on expressive speech that communicates political or theological ideology that is disfavored, but not an actual threat.
The Dissent

 

Justice Thomas dissented from the Court’s opinion, finding the Virginia statute constitutional.  Thomas notes that some cross burning is not meant to intimidate, but that the Virginia law only criminalizes cross burning that is meant to intimidate. 

 

Even if all cross burning is criminalized in this country, the law would still be constitutional.  The Ku Klux Klan is a terrorist organization with the goal of destroying specific groups through the most brutal means possible. While some acts of cross burning are not immediate threats, the acts are completely tied to threats or actual acts of horrific violence.  History may indicate that cross burning is used for several purposes, but our cultural understanding of cross burning is that it is a message of violence that inspires intense fear.  Cross burning is understood as a tacit act of terrorism in this country.  
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