Boy Scouts of America v. Dale
The Facts

The Boy Scouts of America (BSA) is a non-profit organization with a mission "to serve others by helping instill values in young people and, in other ways, to prepare them to make ethical choices over their lifetime in achieving their full potential." The BSA does not explicitly endorse any specific religion or set of morals within their mission, except for one reference in their oath to be "morally straight." Instead, they encourage their members to make decisions based on their consciences and moral judgments. As a matter of policy, the BSA leaves matters concerning religion and sexual affairs to the church and the home. They discourage leaders from discussing these matters in the organization.

At the age of eight, James Dale joined the Boys Scouts of America. For the next ten years he successfully earned 25 merit badges including the highest honor, an Eagle Scout Badge, given to only three percent of all Scouts. In 1989, Dale applied to be an adult leader and was accepted as an Assistant Scoutmaster. Dale served in this position for the next 16 months, until he was discharged in July of 1990. Dale's removal came shortly after he appeared in a newspaper article covering a seminar in which Dale addressed the psychological and health needs of gay and lesbian teens. 

Dale was told that the "grounds for his membership revocation" were due to "the standards for leadership established by the Boy Scouts of America, which specifically forbid membership to homosexuals." Dale then wrote letters to the Northeast regional director and Chief Scout Executive asking them to review the decision. However, the decision to revoke his membership remained in effect.

The Lawsuit

Dale filed a lawsuit in the Superior Court of New Jersey, alleging that the BSA violated the New Jersey Law Against Discrimination (LAD), which forbids discrimination in places of public accommodation on the basis sexual orientation. The trial court dismissed the case. It concluded that the LAD did not apply to Dale because BSA was not listed as a place of public accommodation in the statute. The court also found that it would be unconstitutional to force the BSA to give Dale his position as an adult leader because it would be a violation of the BSA's First Amendment rights of association.

On appeal, the Superior Court of New Jersey, Appellate Division, reversed the decision of the trial court. The appellate court found that the trial court erred in concluding that BSA was not a place of public accommodation. It concluded that the list of places in the statute that could be considered a public accommodation was not an exclusive list. An organization like the BSA could be considered a place of public accommodation based on its type of activities. The appellate court reasoned that the BSA is a place of public accommodation based on its broad, public solicitation of members; non-selectivity with members; inclusive rather than exclusive purpose; and public meetings open to members and non-members. As a place of public accommodation under the LAD, the BSA had no constitutional right of association or freedom of expression whereby they could deny Dale a position based on his sexual orientation. The Supreme Court of New Jersey affirmed the decision of the appellate court ruling in favor of Dale.

The Issue

Whether a state law that forbids the BSA from discriminating against a scout leader based on sexual orientation offends the First Amendment's rights to free speech and association.

Arguments for the Petitioner (Boy Scouts of America)
· Adult leaders serve as agents of the BSA, speaking directly and symbolically for the organization. The First Amendment shields the BSA from any state intervention to determine the content and individuals designated to speak on behalf of the organization. Any court order forcing the BSA to reinstate Dale violates its First Amendment right to freedom of speech. 

· The BSA represents an expressive organization whose membership, leadership, and policies are protected under the First Amendment's freedom of association. Requiring the BSA to accept a member whose homosexuality contradicts the organization's oath, requiring members to be "morally straight," would force members to associate with homosexuals against their moral beliefs. 

· The BSA should receive special protection as an "intimate association" under the First Amendment because of its close and personal relationships with its members. 
Arguments for the Respondent (Dale)
· This case does not fall under a First Amendment freedom of speech claim. The case involves identity-based exclusion, not forced or compelled speech. 

· The BSA is not an intimate association that deserves protection under the First Amendment. The organization is not personal or private. It is an organization open to the public-based on its large membership pool, its inclusive rather than exclusive purpose, and its open invitations to non-members to attend events. 

· Even if the BSA has a right to freedom of association, this right is not absolute. The state has a compelling interest in protecting against invidious discrimination. This state interest outweighs any burden placed on the petitioner's alleged right of association. 

· The BSA can freely carry out the views and programs set out in their mission statement regardless of having a gay scout leader. The expressive purposes that bring members of the BSA together are not significantly altered or burdened by applying the state anti-discrimination law and ordering the reinstatement of the respondent. 

Supreme Court Opinions

Majority
(Rehnquist, C.J., delivered the opinion of the Court, in which O'Connor, Scalia, Kennedy, and Thomas, J.J., joined)
· The BSA is a private, nonprofit organization whose goal expressly and by example is to give its members a set of values. This form of expressive activity is protected under the First Amendment's freedom of association. 

· The New Jersey public accommodation law directly conflicts with the BSA freedom of association. The state's interest in protecting against discrimination does not justify the severe intrusion into the BSA's right to freedom of association under the First Amendment to disfavor or oppose homosexual conduct. 

· Forcing the BSA to include Dale as a Scout leader would significantly affect their ability to express their viewpoints because it would force them to deliver a point of view contrary to their own beliefs. The BSA does not want to promote homosexual conduct as a legitimate form of behavior. Homosexual conduct is inconsistent with their viewpoints represented in the parts of their Oath that make reference to being "morally straight" and "clean". 
Dissent
(Stevens, J., filed a dissenting opinion, in which Souter, Ginsburg, and Breyer, J.J., joined)
· BSA fails to show where in its teachings to Scout members that homosexuality is not considered "morally straight" or "clean". Without "any clear and unequivocal" written position on homosexuality, the inclusion of a gay member does not undermine any of its existing policies. 

· The BSA claim that homosexual conduct is inconsistent with their oath to be morally straight. Dale was dismissed from his position as a Scout leader not because of his homosexual conduct, but rather his homosexual orientation. 

· There is no basis for the BSA to presume that because of Dale's homosexuality, he will be unable to abide by their policy of refraining from discussing sexual matters as a Scout leader, or engaging in other matters that are inconsistent with the oath of the BSA. Sexual orientation alone does not force a group to transmit a message about homosexuality against their beliefs. 

· The New Jersey anti-discrimination law does not violate the BSA's right to associate, where the practice of the group is solely for the purpose of exclusionary membership, and not because of any open policy against homosexuality that would infringe on their expressive activity. 

