Greater New Orleans Broadcasting v. United States
THE FACTS

This case presents a challenge to provisions of the Federal Communications Act, which prohibit casino gambling establishments from advertising on radio or television. Originally passed as part of a widespread ban on gambling ads in 1934, the provision has been applied more selectively over the years. Exceptions have been allowed for Native American casinos, state-sponsored lotteries, charitable lotteries, and a range of sports betting. 

THE LAWSUIT

The Greater New Orleans Broadcasting Association filed suit in federal district court seeking to challenge the ban's constitutionality. They alleged that the ban violated their First Amendment right to commercial free speech. This lawsuit followed other similar challenges in courts around the country. Initially, both the district court and the Fifth Circuit Court of Appeal upheld the ban. The Broadcasting Association appealed to the Supreme Court which vacated the Fifth Circuit's decision in light of its decision in 44 Liquormart v. Rhode Island (1996). The case was remanded to the Fifth Circuit so that the Court of Appeals could apply the clarified guidelines expressed in 44 Liquormart. The Ninth Circuit, in light of this decision, had overturned the statute in question.

However, on remand the Fifth Circuit again upheld the ban. It used the 4-point Central Hudson test to decide the legitimacy of the ban on commercial speech:

1. Whether the expression pertains to lawful activity in a manner that is not misleading
2. Whether the government interest in regulating the expression is substantial.

If the answers to both parts are yes, then the judge must apply the next two factors:

3. Whether the regulation directly advances the government interest
4. Whether the regulation is not more extensive than is necessary to serve that interest

The majority and dissenters split over the last two prongs, with the majority finding that the exceptions to the ban did not compromise the government's interest, nor was the regulation overly broad. The prohibition on radio and television ads was tantamount to a time, place, and manner restriction on a certain form of advertisement. Although 44 Liquormart was supposed to clarify the application of the last two Central Hudson prongs, the Fifth Circuit still found that the Supreme Court's guidelines were unclear.

ISSUE

1. Whether a federal law banning truthful, nonmisleading radio and television ads of lawful private casino gaming violates commercial free-speech rights.

2. Whether the government may differentiate between different forms of gambling activity when regulating commercial speech.


ARGUMENTS FOR BROADCASTING ASSOCIATION

¨ The law fails to directly and materially advance the government's interest because of the many exceptions.
¨ The many exceptions render the regulatory scheme irrational.
¨ The law fails the constitutional test by preventing broadcasters from speaking freely about lawful commercial activities.


ARGUMENTS FOR UNITED STATES

¨ The law serves to protect the government's interest in reducing the social costs of gambling.
¨ The law serves to protect the government's interest in protecting the interests of states that do not allow casino gambling.
¨ The distinctions between different types of gambling advertisements is rational because television and radio ads about casinos pose a greater risk of social harm, and are more effective in reaching compulsive gamblers.

MAJORITY OPINION

(STEVENS, J., delivered the opinion of the Court, in which REHNQUIST, CJ., and O'CONNOR, SCALIA, KENNEDY, SOUTER, GINSBURG, and BREYER, JJ. joined.)

The Court struck down the prohibition on radio and television advertisements by casinos with a 9-0 vote (Justice Thomas, writing separately, concurred in the judgment only.) 

The Court applied the four-part Central Hudson test to evaluate the law's constitutionality. Both parties in the suit agreed that the proposed advertisements pertained to lawful activities (satisfying part 1) and that the asserted government interest of reducing the social costs of gambling was substantial (satisfying part 2). However, the statute fell in face of the third and fourth prongs of the Central Hudson test.

The Court found that the myriad of exceptions to the advertisement ban fatally undermined the government's interest in reducing the social costs of gambling. It did not make sense that the government would prohibit ads by private casinos, but allow exemptions for Native-owned and State-owned casinos. This was like a form of brand discrimination that cannot be justified. Regardless of the reasons for treating Native and non-Native casinos differently in other spheres (e.g. more regulation of Native casinos), Congress' failure to treat them the same does not mean non-Natives must sacrifice their free speech rights. The government presented no reasons for why the state interest differs when the casino is owned privately rather than by a Native tribe or the State.

Using the same reasoning, the Court rejected the government's other interest: assisting states in enforcing their policies with respect to gambling. The Court found that even if state policies are assumed to be more compelling than federal ones, the federal statute seeks too high a price for promoting those policies when it curtails truthful speech about lawful activities.

OTHER

(THOMAS, J. filed an opinion concurring in the judgment only.)

Though agreeing with the majority's judgment, Justice Thomas disagreed, as he has in past commercial speech cases, with the use of the Central Hudson test to assess the statute's constitutionality. In his view, a government interest which prevents users of a product from receiving full information, and which seeks to manipulate the free market, should be viewed as per se illegitimate.
