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Facts

The Eighth Amendment to the U.S. Constitution protects people from “cruel and unusual punishment,” but the Supreme Court has ruled that it does not prevent the government from using the death penalty.  There is a question, however, about what types of execution are permissible under the Eighth Amendment.  This case addresses whether or not the current process of lethal injection, which is used in thirty-six states, is one of those constitutional methods. 

In 1992, Ralph Baze was convicted of first degree murder for killing two police officers in Kentucky.  After he lost all challenges to his conviction and sentence, Baze claimed that subjecting him to Kentucky’s process of lethal injection would violate his Eighth Amendment rights.

Kentucky’s process of lethal injection involves four steps.  First, if requested, the inmate is administered a dose of Diazepam (commonly known as Valium) to reduce nervousness.  Second, medical personnel insert a needle into the inmate’s arm, hand, leg, or foot to administer a fast-acting barbituate called sodium thiopental that renders the inmate unconscious.  Third, the inmate is paralyzed using a drug called pancuronium bromide.  It is often used in surgery to make sure that that the patient lies still on the operating table.  Finally, 240 milligrams of potassium chloride are administered to bring about cardiac arrest.  
Baze contends that Kentucky’s procedure for lethal injection could cause unnecessary risk of pain and suffering.  In particular, he is concerned that he will suffer excruciating pain if the sodium thiopental is improperly administered, because either it is mixed incorrectly or the IV is not inserted in the right way.

The trial court ruled for Rees, the head of the Kentucky Department of Corrections, because there was only a “minimal risk” that Baze would suffer.   After losing again in the state supreme court, Baze sought review in the U.S. Supreme Court.    

Issue

Does Kentucky’s lethal injection method of execution violate the Eighth Amendment’s prohibition against cruel and unusual punishment? 

Precedents and Constitutional Provision
The Eighth Amendment

“Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.”  

Wilkerson v. Utah (1878)

Wilkerson was convicted of murder and sentenced to death by firing squad in 1878.  He argued that using a firing squad was cruel and unusual punishment, but the Supreme Court disagreed.  The Court stated, however, that the Eighth Amendment prohibits torture and unnecessarily cruel methods of execution, like beheading and disemboweling.

Louisiana ex. Rel. Francis v. Resweber (1947)

In 1946, Willie Frances was convicted of murder and sentenced to death by electrocution.   Because of a mechanical difficulty, the first attempt to electrocute Francis in the electric chair failed.  Francis argued that a second attempt to kill him amounted to cruel and unusual punishment under the Eighth Amendment.

The Court ruled against Francis.  It explained that the Eighth Amendment does not require the state to prevent accidents causing pain, but requires only that prison officials act “in a careful and humane manner” to minimize foreseeable risks of severe pain.  The Court concluded that re-electrocution was permissible, because it was not a foreseeable risk. 

Gregg v. Georgia (1976)
The Court in Gregg ruled that Georgia’s death penalty statute was constitutional.  In doing so, it also explained that the Eighth Amendment prohibits the “unnecessary and wanton infliction of pain” and that states must avoid causing pain beyond what is necessary to cause death.

Farmer v. Brennan (1994)
In 1989, Dee Farmer was beaten and raped in federal prison.  Farmer claimed that prison officials were liable for his injuries because they violated the Eighth Amendment by acting with “deliberate indifference” to his safety.  
The Court ruled against Farmer, concluding that the failure to prevent his assault did not violate the Eighth Amendment.  It explained that prison officials can be held liable under the Eighth Amendment only if they are aware of “conditions posing a substantial risk of serious harm” to an inmate.  According to the Court, the prison officials in Farmer’s case were never made aware of such a risk.

Arguments for Baze

· As the Supreme Court in Gregg explained, prison officials violate the Eighth Amendment if they create an unnecessary risk of pain for inmates.  The Kentucky lethal injection method creates unnecessary risks:  The instructions for mixing the drugs used in the procedure are not clear; a medical technician (not a doctor) handles the insertion of the intravenous lines into the prisoner; and the warden (who has no medical training) supervises the procedure.

· Lethal injection in Kentucky uses three drugs to execute the prisoners.  The first makes the person unconscious, the second causes paralysis, and the third stops the heart.  Since they are paralyzed before the last drug is administered, they are unable to signal their pain if the first drug doesn’t work and they remain conscious.   

· While the lethal injection method has only been used once in Kentucky – and without causing unnecessary pain –this method has led to a number of botched executions in other states. 
· There is a less painful alternative to Kentucky’s existing lethal injection—a simple, single drug used to put animals to death.  In fact, an association of American veterinarians abandoned the three-drug formula because it was deemed unnecessarily cruel to animals.  

· At the very least, the law should require certain controls to guarantee that the drugs are administered properly.  For example, there should be a requirement that properly trained personnel are used to monitor the dosage and flow of the drugs.  

Arguments for Rees (Kentucky) 

· Like in Farmer, the execution would only violate the Eighth Amendment if there is a substantial risk of serious harm to the inmate.  Kentucky’s process does not cause a substantial risk because the prisoner is rendered unconscious and necessary safeguards are in place.

· The state of Kentucky has reduced the risk as much as possible.  It is impossible (and unnecessary) to eliminate all risk. There has been no proof of pain and suffering during the one Kentucky lethal injection execution that has taken place.

· In Wilkerson, the Supreme Court ruled that execution by firing squad is not cruel and unusual punishment; that method is a much more painful method of execution than lethal injection. The text of the Eighth Amendment does not require a pain-free punishment.  Instead, it requires that punishment not be “cruel and unusual.” If administered properly, the inmate will not suffer “cruel and unusual punishment.” 

· Requiring states to eliminate all “unnecessary risks” forces them to constantly fine-tune their procedures.  This will result in courts unreasonably substituting their judgment for that of state legislatures and corrections officials.
· Lethal injection is a more humane method of execution than existing alternatives like the gas chamber or electrocution.  Almost all states use lethal injection. 

· Kentucky has procedural controls in place to guarantee a safe process.  For example, the state adjusts drug dosage requirements to comply with modern techniques. In addition, Kentucky requires the execution team to practice once a month, even though the state has only had one execution since it adopted lethal injection in 1998.  

Decision

Chief Justice Roberts delivered the plurality opinion in which Justices Alito and Kennedy joined.  Justices Alito, Stevens, Breyer, Scalia and Thomas each wrote a concurring opinion, and Justices Ginsburg and Souter dissented. 
Plurality

In a 7-2 decision, the Court rejected Baze’s challenge, affirming the constitutionality of the lethal injection.  Though 7 justices ultimately joined in the judgment, no opinion garnered a majority.  

Relying on Farmer, the plurality adopted a test for assessing the constitutionality of methods of execution.  They determined that a method only violates the Eighth Amendment if it creates a “substantial risk of serious harm” to the inmate.  They rejected the test Baze proposed which would prohibit a method of execution if there was an alternative method that might reduce the risk of pain for the inmate.  

Baze admitted that the only risk of harm posed by use of the lethal injection is the chance of improper administration of sodium thiopental, which would leave the inmate able to feel the pain created by the other drugs used to bring about death.  The plurality found, however, that the risk of improper administration was very small, given the safeguards used by the Kentucky Department of Corrections.  These safeguards include requiring the use of experienced technicians to insert both the principal and back-up IVs, requiring the execution team to practice at regular intervals, and requiring the presence of the warden and deputy warden at the execution.  They therefore concluded that use of the three drug combination composing the lethal injection does not pose a substantial risk of serious harm to inmates, and so is not “cruel and unusual.”

Dissent (Ginsburg and Souter)
The dissenting justices disagreed with the standard imposed by the plurality.  They suggested that the appropriate standard for reviewing the constitutionality of a method of execution should be whether it poses an “untoward, readily avoidable risk of inflicting severe and unnecessary pain.”  This standard would make it much easier for inmates to challenge methods of execution, while the plurality’s test essentially bars these challenges in the future.
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