Roles for Town Meeting

PICS v. Seattle School District

In addition to the arguments provided (with the facts and issues handout), students can articulate a deeper understanding of their assigned perspective using the following.

Judge on the Ninth Circuit:

You feel that seeking the social and educational benefits of racial and ethnic diversity, as well as addressing racial isolation, are compelling interests in the K-12 setting. Your decision stated that the approach taken in Seattle was narrowly tailored to address those compelling interests, and thus did not violate the Equal Protection Clause of the 14th Amendment.

You found that the plan was narrowly tailored to achieve 3 distinct but “related, compelling interests”:

· Promoting the educational benefits of diverse enrollments

· Alleviating the harms of racial isolation

· Providing equitable access to Seattle’s most popular high schools 

You believe citizens’ attitudes and patterns of behavior are developed in the early years; thus, there is great value in learning to interact successfully with individuals very different from ourselves. It is important for each of us - and for our society as a whole – to eliminate all forms of segregation.

Solicitor General of the United States

You make arguments in various cases based on what the President wishes the outcome to be.  In this case, the Bush Administration sided with the parent’s organization (Parents Involved in Community Schools).  You argue that a race-neutral alternative can be used by the Seattle School district to integrate public schools.  The administration thinks that the presence of magnet schools could achieve more racially balanced learning environments.

The United States’ position is that “avoiding…racial isolation is an important governmental interest” and that pursuing even a 100% race-conscious objective is constitutional, so long as the mechanisms used are race-neutral.  The important question is whether “the policy manages to avoid classifying people on the basis of their race” – where individuals are classified by race the plan cannot survive constitutional review. The Constitution puts a premium on avoiding express racial classifications and suggested that if race-conscious objectives require race-conscious means that might mean those objectives are also constitutionally impermissible.

The District’s race preference fits the Court’s definition of a quota (which “impose a fixed number or percentage which must be attained, or cannot be exceeded”). According to the Grutter precedent, this kind of practice is unconstitutional.

Parents in PICS (Parents Involved in Community Schools)

You are a white resident living in the Magnolia neighborhood of Seattle. When deciding where wanted your student to attend high school, you gathered data on several factors for each of the district’s public high schools: standardized test scores, rankings from local papers and universities, the percentage of students who take AP courses and SAT tests, and disciplinary records. The over-subscribed schools do better in all of these categories.

Your child listed as first choices for the 2000-’01 school year only the three over-subscribed high schools in predominantly white neighborhoods (Ballard, Roosevelt and Nathan Hale High Schools).  Your student did not get any of his/her first choice schools.  This was especially disappointing because Ballard High’s biotech academy has a program that really meshes with the educational needs of your child (this point is backed up by a letter from his/her middle school teacher).  S/he was assigned to Ingraham High School.

Ingraham has weaker test scores, very few college prep course offerings and many discipline problems (in your opinion). It is also located a long distance from your home. Safety is a concern – especially since your child is likely to be involved in extracurricular activities causing him/her to be waiting at the bus stop in the evening. You feel you would be less likely to be involved as a parent given the increased distance (and thus you worry about the impact this might have on your son/daughter’s success in school).

You are not asking for damages or changes to existing school placements.  You want “declaratory” and “injunctive” relief. Declaratory relief is when a judgment is made about the rights of the party, without awarding them any damages (for example, money). In this case, you want a statement from the court that nonwhite students’ 14th Amendment right to Equal Protection was violated.  An injunction is when a court orders a party to halt a certain action (in this case, the Seattle School district would be asked to stop using the integration tiebreaker to make school assignments).

Lawyer for PICS

Counsel for PICS argues that racial balancing implies a policy where there are no compelling interests and where an inflexible, quota-like approach is employed.  The District’s admissions process preferred one individual to another for no other reason than race (when using the racial tiebreaker). The District never considered the effect of using race-neutral alternatives (to the integration tiebreaker) such as a lottery or other tiebreaker based on socio-economic statues or first language. Seattle’s tiebreaker sought to accomplish a specific white/nonwhite ratio – a quota.  Using race this way is a violation of the Equal Protection Clause of the 14th Amendment, because any racial classification used by a government actor is subject to the strictest judicial scrutiny. Equal Protection rights belong to individuals, not groups. The plan provided for no individual consideration of applicants.

The Court has condemned the use of race in two historic contexts. In its Hirabayashi v. United States decision in 1943, it stated, “Distinctions between citizens solely because of their ancestry are by their very nature odious to a free people whose institutions are founded upon the doctrine of quality.” Earlier, Justice Harlan wrote a stinging dissent in the Plessy v. Ferguson decision that established the “separate but equal” doctrine. He wrote, “the Constitution of the United States does not, I think, permit any public authority to know the race of those entitled to be protected in the enjoyment of such rights…Our Constitution is color-blind, and neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens are equal before the law.”
Another big problem with the Open Choice Plan is that it did not recognize any cultural or ethnic diversity beyond race (pigmentation).  What’s more, the District lumped all ethnic and racial categories together and called them “non-Hispanic whites.” (This is simply because they had always done it this way, not because it makes sense.) By the District’s definition, a school was sufficiently diverse only if a certain percentage of students in that school were white.  Clearly, there is a need to look beyond white and nonwhite categories and consider diversity among nonwhites. 

The District has not conducted any research to project what schools might look like if race did not factor into school assignment plans. And recent housing patterns have tended to make neighborhoods less segregated along racial lines.

As a separate argument, upholding the Open Choice Plan (and siding with the Seattle School District) gives the Court too much power over what should be the constitutional power of elected officials.  In conclusion, a worthy end does not justify illegal means.

Lawyer for Seattle School District

You argue that Seattle’s plan was established to pursue a compelling interest in the educational and social benefits of diversity and was designed to pursue integration in a flexible, limited way. 

The Supreme Court in Washington v. Seattle (1982) invalidated a ban on school busing (supported by voters in Washington State). They said the School Board had authority to try to eliminate de facto segregation in Seattle schools by busing students to schools to increase integration. De facto segregation is when schools or neighborhoods are not required by laws to be segregated but are in fact (in real life) segregated. The 1982 case provides an example of a race-conscious measure upheld by the Court.

The integration tiebreaker was meant to be a temporary solution to the problem of racially concentrated schools. It is the district’s goal to eliminate the consideration of race as a tiebreaker when it is no longer necessary to achieve the district’s compelling interests:

· Promoting the educational benefits of diverse enrollments

· Alleviating the harms of racial isolation

· Providing equitable access to Seattle’s most popular high schools 
National School Boards Association

You feel that a diverse student population is even more important in the public elementary and secondary schools than in higher education (universities) because students are more impressionable at this age – more likely to be harmed being in a racially segregated environment and more likely to gain tolerance and understanding by interacting with peers of different races and cultures. Race-neutral plans do not achieve the compelling interests of school districts to promote diversity and prevent the harms of racial isolation.

Teacher in support of PICS

You have taught law at Franklin High School for years, and while you did not write an amicus brief for the Court’s consideration, you wrote a letter to draw the Court’s attention to your own experiences in the District. This case presents the question of whether a school district can deny a student access to the school of his/her choice based on race, due to the district’s “compelling interest to ensure that all students have access to schools and resources that will enable them to reach their full potential.”

You feel that Seattle’s Plan, rather than being narrowly tailored to achieve this compelling interest, benefits some students and denies others based solely on the basis of their race or ethnicity.  You think that the argument of the District that their plan is fair because it does not deny any student a spot in a local high school is misleading; it implies that schools are not that fundamentally different. In all your years of teaching, you have never found parents or students indifferent in their choice of schools. They consider the breadth of the curriculum, the subjects the student wishes to pursue in depth, physical attractiveness of the building, athletic programs, peer group(s) with common interests, the leadership and philosophy of the principal, backgrounds of the faculty and disciplinary approach of each school. This plan deprives students of the opportunity to attend a school they find most suitable for them. For example, a competitive mock trial program is only available at Franklin, one of the over-subscribed high schools.

To have their choice dismissed because of the color of their skin is unconstitutional.

The Board chose not to use a non-racial means to assign students; they could have used a lottery or an assignment based on a student’s eligibility for the federal free/reduced price lunch program. If the race-based tiebreaker were dropped, every high school in Seattle would still have significant numbers of white, African American, Asian American and Latino students.
Students who did not receive top choice(s) school as a result of the Open Choice plan’s racial tiebreaker

You are a white resident living in the Magnolia neighborhood of Seattle. You listed as first choices for the 2000-’01 school year only the three over-subscribed high schools in predominantly white neighborhoods (Ballard, Roosevelt and Nathan Hale High Schools).  You did not get your first choice school (Ballard), and because of the proximity tiebreaker you didn’t get your 2nd or 3rd choice either. That same year, the District denied over 300 fellow students admission to their first choice schools because of race.  Of these, 216 were denied admission because they were white (by the time the school year started the number dropped to 188). About 30 kids left the District rather than attend a school they did not choose, but to which they were assigned.

You based your school choices on the following: how high their student body scores on standardized tests, how many AP (Advanced Placement) courses are offered, the percentage of graduates that go on to college, rankings from local papers like the Seattle Times, rankings from the University of Washington. The over-subscribed schools do better in all of these categories. In addition, some schools offer special programs (like Ballard’s Biotech Academy and Hale’s “Integrated Studies Program”).  

Because of these differences, five Seattle high schools are highly sought after. Three are north of downtown (Ballard, Hale and Roosevelt) where the majority of students are white, and two are south (Garfield and Franklin) where the majority of students are nonwhite.  Of the five under-subscribed high schools, three are located south of downtown (Cleveland, Rainier Beach and Chief Sealth), one is north (Ingraham) and one is west (West Seattle). Of the over-subscribed schools, only Garfield was sufficiently “balanced” so no admissions there were determined by race. 

You were assigned to a school far from home, and take 3 city buses to get to school, sometimes resulting in a round-trip commute of over four hours.  Your parents appealed your school assignment, but without success.

You feel high school students are as much entitled to Equal Protection as are prospective college students (like Gratz) or bidders on government contracts.

Students of color in Seattle’s (in racially concentrated schools)

Of the five under-subscribed high schools, three are located south of downtown (Cleveland, Rainier Beach and Chief Sealth), one is north (Ingraham) and one is west (West Seattle).  You attend Rainier Beach, where the student population far exceeds the district average of 60% kids of color (and – at 92% students of color – is more than 15 percentage points above that goal).  However, the district has not made any efforts to alleviate the harm of racial isolation here.  

The ACLU (American Civil Liberties Union) defines a “hyper-segregated school” as one with more than 90 percent minority enrollment.

Students of color at north Seattle high schools (admitted through integration tiebreaker)

Students who graduate from racially diverse high schools are much more likely to be hired in integrated work places and gain admission to integrated colleges.

And not everyone goes to college; this may be many students’ (white and nonwhite) last chance to experience the benefits of a diverse school community. 

ACLU (American Civil Liberties Union)

Diversity in schools ensures that all students gain exposure to diverse people, cultures, ideas and perspectives.  This is critical to our country being competitive, economically and militarily. It is crucial to give students this exposure when they are most impressionable: elementary and secondary school. The Court in Brown found that K-12 education is “a principal instrument in awakening the child to cultural values, in preparing him for later professional training, and in helping him to adjust normally to his environment.” The Court also declared that the negative impacts of racial segregation “apply with added force to children in grade and high schools.”

A high school assignment plan that relied only on geography (school proximity) and parent/student choices would disproportionately exclude minority students from the more desirable schools. Title VI regulations strictly prohibit actions by school districts (since they receive federal money) that have a discriminatory effect on student participation in educational programs.

Race-neutral programs by themselves have not been shown to achieve sufficient integration. The magnet school programs alone, advocated by the Solicitor General, have not been shown to boost integration. In 43 percent of the 294 magnet schools targeted for desegregation in 1998, racial isolation either remained the same or became even more racially isolated. In fact, Magnet Schools of America (MSAP) signed a brief in support of the Seattle School District in this case. And the U.S. Department of Education’s own report states as a possible explanation for these disappointing results that schools were prohibited from using race-conscious assignment policies.

Schools should be permitted to use plans that consider race as one of several factors in assignment policies. The United States (through the Solicitor General) admits that “school districts can pursue a legitimate and important purpose in seeking to reduce or eliminate minority group isolation in public schools.” Today in the United States, over 1/3 of African American and Latino students attend a school where students of color make up 90 percent or more of the student body. More than one in six African American students attends a school that is 99% minority, as does one in ten Latino students.

NAACP

If the Seattle School Board ranked proximity ahead of an integration tiebreaker (instead of the other way around), then the city’s de facto segregated housing pattern would be duplicated in the public schools.  It’s bad enough that students are isolated from each other in certain neighborhoods; to have this reinforced in school admissions policies would be detrimental to the well-being not just of students but to the entire community.

If integration/diversity is a compelling government interest, states and districts should be able to craft policies that use race as one of several factors to eliminate racial and ethnic segregation.  Local officials know their populations and their local public schools best and have the best understanding of what techniques can best achieve or maintain desegregation in the schools.

Anti-Defamation League

For more than 90 years, the ADL has fought to eliminate racial, ethnic and religious bias in the United States, and to promote understanding among people. The promise of Brown v. Board of Education remains unfulfilled. Nationwide, the problem of school segregation grows. A recent study at Harvard found that the South may be more integrated than before the Civil Rights Movement, but is moving backward at an accelerating rate. As Justice O’Connor stated in the Supreme Court’s opinion Grutter v. Bollinger, “Race unfortunately still matters” because we have not succeeded in eliminating the legacies of slavery and segregation.

Race-conscious programs that discriminate are clearly suspect, but where race-conscious government actions (like the Seattle Open Choice Plan) is designed to promote desegregation and racial diversity, it passes constitutional muster.  The government must ensure that the motive for a race-based classification is not racial prejudice or stereotype. We have a “longstanding commitment” to racial and ethnic diversity and inclusion of students from groups that have historically been discriminated against (African-Americans, Latinos and Native Americans). The Constitution does not require that the government use on color-blind means.  Using race as one of several factors in assigning students does not call into question or violate the Constitution’s requirement of “individualized assessment.”

Member of the School Board of the Seattle School District

You feel there is tremendous value is a diverse student body, because it will foster racial and cultural understanding. You think students will be more likely to discuss racial or ethnic issues and to socialize with people of difference races. This mixing will increase students’ understanding of issues and experiences beyond their own, which is vital in a healthy democratic society (since we live in an increasingly multi-racial, multi-ethnic world).  

In the fall of 2000, you and the other Board members decided that an integration tiebreaker should only be resorted to when a school deviated by more than 15% from the overall racial make-up of the district (which is 60% nonwhite, 40% white). In other words, if a school was more than 55% white or 75% nonwhite, the tiebreaker would kick in.

The Board sought – through the Open Choice Plan – to avoid having racially isolated schools. Students should not be required to attend a school that is “racially concentrated” (as in the predominantly non-white schools in south Seattle). This would have been the case if placement decisions were based on proximity of a student’s home to the school. Since most of the over-subscribed schools are in north Seattle, if students were given priority based on living closest to those schools, the vast majority of non-white students would not have an opportunity to attend those schools.

It is your opinion that students were not disadvantaged by this plan, as 80.3% of entering 9th graders in the 2000-’01 school year were in fact assigned to their first choice schools. And thanks to the Open Choice Plan’s use of the integration tiebreaker, the make-up of each of the 4 over-subscribed schools was more than 10 percentage points closer to the make-up of the district as a whole than would have been the case without the tiebreaker.

(Optional) Visitors from the Past:

Former NAACP Lawyer and Supreme Court Justice Thurgood Marshall  (who successfully argued Brown v. the Board of Education in 1954)

You feel the Court – beginning with the Brown decision that you successfully argued – has repeatedly recognized both the damaging effects of racially isolated schools and the authority of a school district (like Seattle) to address this issue.  The Supreme Court stated in Brown that “the impact [of segregation] is greater when it has the sanction of law.” Other high court decisions gave lower courts the ability to require mandatory school placements in order to remedy segregated schools.  These decisions sought to prepare students to live in a pluralistic society, and also to reflect the proportion of white to nonwhite students in each district as a whole.
Justice O’Connor, author of Grutter opinion (Barbara Grutter was denied University of Michigan Law School admission)

In Barbara’s case, you wrote 9for the Court) that if – in pursuing racial diversity – an attempt “to assure within [a school] some specified percentage of a particular group merely because of its race or ethnic origin” is “patently unconstitutional..” However, regarding the University of Michigan Law School’s admissions policy, the you concluded that school authorities may make limited use of race with the goal of creating a diverse learning environment.  Can it be any less important to educate school-age children to empathize with and understand those of different races and ethnic backgrounds than it is to expose university or law school students to a diverse student body? If anything, diversity is a more compelling interest in K-12 settings where biases can be eradicated before they are hardened into habits and states of mind.

Your opinion was informed by the arguments of retired officers and current leaders representing the U.S. military. They advised the Court that “a highly qualified, racially diverse officer corps is essential to the military’s ability to fulfill its missions to provide national security”…the military could not achieve racial diversity without using “limited race-conscious recruiting admissions policies.”

?Jennifer Gratz (denied admission as an undergrad at the University of Michigan)

?Barbara Grutter (denied University of Michigan Law School admission)

Justice Powell, who wrote the opinion in Regents of California v. Bakke  (Like the students in Seattle, but at the higher education level, Bakke was denied admission to University of California because of racial considerations.)
You wrote the decision stating that the educational benefits of diversity are important enough to support the consideration of race during the selective admissions process in higher educational institutions. But you did specify that individualized – not group – consideration was constitutional. In your words, “The importance of individualized consideration in the context of a race-conscious admissions program is paramount.”
