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Facts

The 2000 census revealed that Texas’ population had grown significantly and as a result the state was entitled to two more seats in the U.S. House of Representatives.  Each census inevitably exposes population changes that must be reflected in voting districts.  In 2001, every state had to reapportion districts in response to the census.  If the legislature could not come to an agreement, then a panel of judges would redraw voting lines.  In the 2001 session, the Texas legislature was unable to agree on a redistricting plan, so one was developed by a three-judge federal district court as part of the requirement that voting districts comply with the one-person, one-vote principle.  This ensures that voting districts accurately reflect population so that every person is equally represented.  
The Voting Rights Act of 1965 imposes additional requirements and procedures on state redistricting. It prohibits denial or abridgement of the right to vote on account of race, color or membership in a language minority group. Ways of abridging minority voting rights may include fragmenting minority populations among different districts (“cracking”) or over-concentrating minorities in one or more districts (“packing”).

In the 2002 midterm elections, 17 Democrats and 15 Republicans were elected from Texas to the U.S. House of Representatives under the court-drawn plan.  In 2003, a Republican controlled state legislature enacted a new redistricting plan using the 2000 census data in an effort to gain more seats in the House.  In the 2004 elections, 21 Republicans and 11 Democrats were elected to the House of Representatives.  
A wide variety of plaintiffs challenged the 2003 plan, including voters, members of Congress, the City of Austin, and the League of United Latin American Citizens.  The plaintiffs argued that the new plan was unconstitutional and violated the Voting Rights Act.  They argued that the use of race and politics in drawing lines of specific districts violated the First Amendment and the Equal Protection Clause of the Fourteenth Amendment.  They objected to the fact that the redistricting was done during the middle of the decade without updated census numbers, claiming that it was a violation of the one-person-one vote requirement.  They also argued that the plan was racially discriminatory and that it violated the rights of voters of color under the Voting Rights Act, which prohibits voting discrimination based on race.  Finally they argued that the votes of minorities were diluted because the plan saturated minority districts with Republican voters in an effort to weaken Democratic votes.  
Specifically, they challenged District 23, in west Texas, and District 25, a strip of land running 300 miles from Austin to the Rio Grande Valley.  District 23 had a powerful Latino population and the Republican incumbent, Henry Bonilla, was being threatened by this increasing population of Democratic voters.  In an effort to reduce this threat, the 2003 plan split that district and added more Anglo Republican voters to it.  To avoid a Voting Rights Act violation resulting from the reduced Latino voting strength in District 23, the 2003 plan created a new District 25, which is a long narrow strip that winds 300 miles from Austin to the Mexican border.  The Latinos in the new district are mostly divided between the two distant areas, north and south.  The two separate Latino communities in the new district have different needs and interests.
The other challenged district was District 24 in Dallas.  This district broke apart a racially diverse district and assigned its pieces into several other districts.  Plaintiffs argued that African Americans, constituting 25% of the old district, essentially had control of that district and that their vote is being diluted with the creation of the new District 24.

The Supreme Court agreed to hear four cases involving this Texas redistricting plan, addressing a total of 10 questions.

Issues
Does a redistricting plan motivated primarily by partisan considerations violate the First and Fourteenth Amendments?

Does mid-decade redistricting done primarily for partisan purposes violate the constitution?

Did Texas violate the one-person, one-vote principle in failing to use updated census data when drawing its 2003 redistricting plan?

Did the 2003 redistricting plan dilute the voting rights of voters of color under the Voting Rights Act?
Precedents

Vieth v. Jubelirer (2004) – The Supreme Court addressed the question of whether the Court should hear cases regarding partisan gerrymandering in this challenge to a Pennsylvania redistricting statute.  Voters challenged the statute, contending that the districts created by the legislation were meandering and irregular, solely for the sake of partisan political advantage.  The plan, they argued, ignored all traditional redistricting criteria, including the preservation of local government boundaries.  The Supreme Court held, however, that the existence of the alleged political gerrymandering was a political question which precluded the Court from intervening by hearing the case.  The Court reasoned that the standards for deciding political gerrymandering claims were not clear enough for the Court to second guess the legislature.  Lacking clear standards, the Court concluded that political gerrymandering claims are generally nonjusticiable (should not be heard by the Court).  However, they did conclude that excessive partisanship in redistricting could violate the constitution and if clearer standards for evaluating these issues arose then the question of political gerrymandering could be heard by the Court.
Wesberry v. Sanders (1964) and Reynolds v. Sims (1964) – The Court held that state legislatures must reapportion once a decade but must also use updated census numbers in making their decisions.
Shaw v. Reno (1993) – States cannot draw bizarrely shaped districts.  As a result of the 1990 census, the State of North Carolina gained an additional congressional seat and a new district was created. The state legislature reapportioned the state and the new district was irregularly shaped, extremely narrow and over 150 miles long.  The statute was challenged as an example of racial gerrymandering.  The Supreme Court held that a claim challenging a redistricting plan under the Equal Protection Clause can be maintained if there is no legitimate justification for drawing districts along racial lines.  The Court noted that districts that are drawn which are not reasonably compact lead to the belief that the lines were drawn on the basis of race.  Absent a legitimate purpose for drawing the districts along racial boundaries, doing so is evidence of racial gerrymandering.
Arguments for Perry

· The Court in Vieth held that the constitution does not impose any limitations on the state’s ability to pursue partisan policy goals through redistricting.
· Even if this Court were to say that redistricting for the sole purpose of pursuing a partisan advantage is unconstitutional, Texas had multiple purposes in its redistricting plan that justify it, including to improve representation of voters across the state and to reshape districts so that cities currently split by voting districts would be part of one district.
· This is not a mid-decade redistricting plan because the redistricting done in 2001 was done by the court and not by the legislature.  The legislature is supposed to be the one performing this task.
· Nothing in the constitution prevents the state from using 2000 census data in its 2003 redistricting plan.
· There was no vote dilution in the plan, as held by the lower courts.  The Supreme Court should not find otherwise unless they can say that the lower courts rulings were clearly wrong.  The evidence heard by the lower court supports its conclusion that African American voters were not sufficient to constitute a majority and that the rights of Latino voters were not diluted.
· Restricting redistricting to census years is very dangerous.  It gives legislators incentive to overreach when redrawing lines in an effort to gain more votes for their party and takes away an important control mechanism that allows legislatures to correct for that.  
· It is the job of the legislatures to apportion voting districts.  It is also necessary that the legislature be able to reapportion as it sees fit.  Reapportionment during the middle of the decade may be necessary to fix problems or make up for population changes.  You cannot take away this ability from the legislature.
· It is impossible to take partisanship out of the process.
· Texas is a Republican state.  The redistricting done in 2001 by the panel of judges only perpetuated the Democratic gerrymandering that occurred in 1991.  Texas is one of few states that was made up of a majority of Republican voters but had a Democratic majority in the House of Representatives.  It only makes sense that the legislature be allowed to fix the districts to reflect the voting patterns of the state.
Arguments for LULAC

· When a state engages in mid-decade redistricting, it must use updated census numbers.  Failure to do so, as in this case, is a violation of the constitution’s one-person, one-vote requirement.  This is what the Court said in Wesberry v. Sanders and Reynolds v. Sims.
· The redistricting plan diluted the votes of African American and Latino voters in violation of the Voting Rights Act.  The plan left razor thin majorities of Latinos and African Americans, giving a false impression of minority support.  This type of racial gerrymandering is unconstitutional unless there is a compelling reason for it.  In this case minority voters were being punished for voting against a Republican incumbent.  This is not a legitimate reason.
· A state cannot redistrict mid-decade for the sole purpose of pursuing a partisan advantage.  The use of government power to help or hurt a particular political party or group, based on the content of their beliefs or political association, cannot be squared with the First Amendment and the Fourteenth Amendment’s guarantee of equal protection, because it serves no legitimate public purpose and burdens one group because of its political opinions and affiliations. (Elrod v. Burns (1976), O’Hare Truck Service v. City of Northlake (1996))
· Shaw v. Reno requires the state to avoid drawing bizarrely shaped districts.  The plan in question has districts stretching across Texas.  They are in no way compact.
· If the Texas gerrymandering is approved, the country will be launched down a dangerous road.  There will be a green light for even more partisan gerrymandering.
Decision
Justice Kennedy wrote the opinion of the Court in which Stevens, Souter, Ginsburg and Breyer joined in part, and which Chief Justice Roberts and Justice Alito joined in part.  Justice Stevens filed an opinion concurring in part and dissenting in part in which Justice Breyer joined in part.  Justice Souter filed an opinion concurring in part and dissenting in part in which Justice Ginsburg joined.  Justice Breyer filed an opinion concurring in part and dissenting in part.  Chief Justice Roberts filed an opinion concurring in part, concurring in the judgment in part, and dissenting in part in which Justice Alito joined.  Justice Scalia filed an opinion concurring in the judgment in part and dissenting in party in which Justice Thomas joined and in which Chief Justice Roberts and Justice Alito joined in part.
The decision can be split into three parts:  the challenge to mid-decade redistricting as an unconstitutional partisan gerrymander, the challenge to Districts 23 and 25, and the challenge to District 24.

Majority Decision

General Constitutional Challenge
The Court concluded that the plaintiffs did not have a valid constitutional claim and that the legislature’s decision to override a valid, court drawn plan mid-decade did not make the redistricting plan unconstitutional.  The Court notes that redrawing congressional voting districts is a States’ responsibility that is best left up to state legislatures and that there is no explicit prohibition on mid-decade redistricting in the Constitution.  While the courts are sometimes forced to take on this responsibility, it is viewed as an “unwelcome obligation” and if a legislature decides to replace a court drawn plan, the Court should not presume this is unconstitutional.  The Court does not believe that when solely motivated by partisan objectives, mid-decade redistricting violates equal protection and the First Amendment.  The Court points out that motive alone is not enough to invalidate a statute and that even if it were, there are more than partisan aims at play here.  Ultimately the Court concludes that the Constitution does not prohibit mid-decade redistricting and the plaintiffs have failed to successfully point to any constitutional principle violated.
District 23 and 25

The Court concluded that Texas’ redrawing of District 23’s lines amounts to vote dilution which violates the Voting Rights Act.  The Court relied on three conditions that must be established for a Voting Rights Act violation as described in Thornburg v. Gingles.  These three requirements are that the racial group must be sufficiently large and geographically compact to constitute a majority in a single district, the racial group must be politically cohesive, and the majority must vote as a bloc which enables it to defeat the minority’s preferred candidate.  If all three of the Gingles requirements are established then the Court must look at all the circumstances to determine whether members of a racial group have less opportunity than do other members of the electorate.  The Court found that all three requirements were met to establish a Voting Rights Act violation and went on to consider whether District 25 made up for the vote dilution in District 23.  The answer they came up with was no.  The Court believed the district was not reasonably compact and the Latinos in the district had different interests as a result of their different socio-economic status, education, employment, health and other characteristics.  The Court concluded that districts should maintain communities of interests and traditional boundaries.  The outcome of this particular decision is that these districts must be redrawn.
District 24
The Court did not find a Voting Rights Act violation here because the African American group allegedly having their vote diluted did not meet the three Gingles requirements discussed above.  The Court concluded that the group was not sufficiently large to elect its candidate of choice without help from other voters.  Just because the African Americans in the district had influence is not sufficient for a Voting Rights Act violation.
Concurrences

Justice Thomas and Justice Scalia concluded that claims of unconstitutional partisan gerrymander do not present a case that the Supreme Court can decide as in Vieth and that the vote dilution claims lack merit.

Justice Souter and Ginsburg agree with Justice Kennedy’s opinion that there is no constitutional violation and that Districts 23 and 25 violate the Voting Rights Act but also believe that District 24 violates the Voting Rights Act.

Chief Justice Roberts and Justice Alito agree that this is not an unconstitutional political gerrymander but do not believe that there is any Voting Rights Act violation.
Dissents

Justice Stevens and Breyer would have ruled the entire plan unconstitutional because to replace a perfectly good court drawn plan with one that creates districts with less compact shapes, violates the Voting Rights Act and fragments communities of interest all for purely partisan purposes, violates the State’s constitutional duty to govern impartially.  So they would reject the entire plan and believe that all of the districts challenged violate the Voting Rights Act.

Justice Breyer believes that the plan in its entirety violates the Equal Protection Clause of the Fourteenth Amendment.
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