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Background 

Debate over physician-assisted suicide has a long history, stretching back to ancient Greece and Rome. In the United States, the issue has become particularly heated over the past two decades. Dr. Jack Kevorkian brought this practice to the forefront of public debate in the 1990s with his “suicide machine.” As a result, several states passed legislation specifically making physician-assisted suicide a criminal act. Such legislation in New York and Washington was upheld by the U.S. Supreme Court (Glucksburg v. Washington; Vacco v. Quill (1997)).

In 1994, however, Oregon became the first—and only—state to pass legislation in support of physician-assisted suicide. Oregon’s Death with Dignity Act (DWDA) legalized the use of a lethal dose of drugs that were issued by a state-licensed physician at the request of a “terminally ill patient.” The DWDA was passed through a 1994 voter initiative but a court injunction prevented its implementation until 1997, when the Ninth Circuit Court of Appeals lifted the injunction. Oregon voters rejected a 1997 referendum to repeal the Act. Before long, several members of Congress pointed to the possible conflict between Oregon’s DWDA and the federal Controlled Substances Act (CSA).

Enacted by Congress in 1970, the CSA allows the federal government to regulate the prescription of controlled substances and to determine the categories of these substances based upon their medical use and risk. Under the CSA, the Attorney General may deny, suspend, or revoke a physician’s registration if his/her prescription of controlled substances is “inconsistent with the public interest.” The Attorney General must consider several factors when making this determination, including the physician’s “compliance with state, federal, or local laws relating to controlled substances” and “such other conduct which may threaten the public health and safety.”

During the Clinton Administration, the Administrator of the federal Drug Enforcement Agency (DEA) decided that physician-assisted suicide was not a “legitimate medical purpose” under the CSA and that the DEA could prosecute physicians who prescribed drugs for this purpose. However, U.S. Attorney General Janet Reno reviewed that decision and reversed it, deciding that the CSA did not give the DEA power to make such a ruling. In 1998 and 1999, the U.S. Senate debated legislation to amend the CSA, making the prescription of drugs for physician-assisted suicide illegal. Senator John Ashcroft was among the supporters of this legislation, although it did not pass. 

In 2001, President Bush named Ashcroft the new U.S. Attorney General. A few months later, the Attorney General issued an Interpretive Rule to the CSA, known as the “Ashcroft Directive,” announcing that physician-assisted suicide was not a legitimate medical purpose and physicians who prescribed drugs for this purpose could lose their registration and could be subject to civil and even criminal prosecution.

The State of Oregon, a physician, a pharmacist and terminally ill residents challenged the Directive. They claimed that the CSA did not give the Attorney General the power to prohibit the distribution of drugs that are used for physician-assisted suicide. The U.S. District Court ruled in their favor, forbidding the enforcement of the Ashcroft Directive. On appeal, the U.S. Court of Appeals (Ninth Circuit) upheld the lower court’s decision, reasoning that the Directive “altered the balance between the States and the Federal Government without the…clear statement that the CSA authorized the action.” On February 22, 2005, the U.S. Supreme Court granted certiorari, agreeing to hear the case.

Issue

Did the Attorney General appropriately use the CSA in prohibiting the use of substances for physician-assisted suicide in spite of a state law permitting the procedure?

Precedents

· Gibbons v. Ogden (1824) – The Court ruled in this case that the Constitution gave the federal government full power to regulate interstate commerce and that this power was not shared with the States. However, state inspection laws, health laws, and laws related to intrastate commerce were fully within the power of the States and not the federal government.

· Skidmore v. Swift & Co. (1944) – According to this ruling, a government agency’s interpretation of law is “entitled to respect” only to the extent that it has the “power to persuade.”

· United States v. Moore, (1975) – The Court upheld the conviction of a physician who prescribed a Schedule II drug—one with a recognized medical use—for illegitimate purposes.

· Auer v. Robbins (1997) – According to this case, if a government agency creates an administrative rule to interpret an unclear regulation, that rule may receive significant respect.

· Washington v. Glucksberg, Vacco v. Quill (1997) – The Court ruled that the U. S. Constitution did not guarantee patients the right to have a physician assist in ending their lives.

· United States v. Oakland Cannabis Buyers’ Cooperative, (2001) – The Court determined that marijuana has no accepted medicinal use under the CSA, despite a California law permitting the use of the substance in certain circumstances.

· Gonzales v. Raich, (2005) – The Court ruled that the CSA invalidated a California law due to the regulatory nature of the CSA to determine which controlled substances can be utilized for medicinal purposes.

Arguments for Petitioner (Gonzales, et al.)

· The Attorney General’s Rule does not nullify the DWDA, nor does it take away from the police powers of the state; the CSA grants the Attorney General the authority to determine the legitimacy of the medicinal use of a prescribed drug.

· The Court held in Gonzales v. Raich (2005) that “the manner” in which controlled substances are used “for medicinal purposes” is one of the “core activities regulated by the CSA.” The Rule, therefore, was made within the scope of the power granted to the Attorney General under the CSA.

· The CSA was designed to be a “regulatory regime”—to function as a regulation of medical practice nationwide. The CSA allows for federal policing of “which controlled substances can be utilized for medicinal purposes, and in what manner.” 

· The CSA was created to maintain uniformity throughout the 50 states by establishing nationwide minimum standards for controlled substances. In United States v. Moore (1975), the Court upheld the conviction of a physician under the CSA on the basis of the need for a national, uniform standard for medical practice. 

· Physician-assisted suicide has historically been viewed as an illegitimate medical practice. “Medicine” prevents and cures disease; physician-assisted suicide does neither and therefore is inconsistent with the public interest and in violation of the CSA. 

· The Attorney General’s Rule is a reasonable interpretation of the CSA. According to the power vested to him by the CSA, the Attorney General must consider “the public health and safety” when registering and deregistering physicians. 

· The Attorney General used the proper procedure under the CSA to design the Directive. He used the findings of the Justice Department’s Office of Legal Counsel (OLC) as the basis for the Directive. The OLC researched the views of medical and nursing associations, federal and state law, and judicial decisions and concluded that “state law and policy, with the sole exception of Oregon’s, emphatically oppose assisted suicide.”

Arguments for the Respondents (Oregon, et al.)

· The Attorney General’s Directive would nullify the DWDA. In breaching the sovereignty of the States, the Directive violates the principle of federalism, a core structure of American governance. 

· The Court ruled in Gibbons v. Ogden (1824) that health laws were a matter for the States to regulate, and its decision in Glucksberg (1997) indicated that states could regulate physician-assisted suicide.

· The CSA was enacted to prevent physicians from diverting drugs into illegal markets. Since the DWDA does not divert drugs in this way and does not use prohibited drugs, and since the amount of drugs used is too small to affect interstate commerce, the CSA does not apply to the DWDA.

· The CSA does not create a uniform national standard for controlled substances but allows for some state experimentation within the CSA’s regulatory framework. In her concurrence Glucksberg (1997), Justice O’Connor stated the States should be a laboratory for social experimentation. 

· The purpose of medicine extends beyond healing and prevention; it also includes practices that focus on the patient’s quality of life, including the management of pain and other types of comforting care. Preserving patient dignity is consistent with medical practice and is the primary concern of the DWDA.

· The Attorney General’s Rule is not a reasonable interpretation of his power under the CSA. He has specified a particular medical practice and determined that no drugs may be used for that practice. There is no specific language or intent from Congress for the Attorney General to have the power to regulate medical practice in this manner. 

· The Attorney General has no medical expertise and did not consult with the Secretary of Health and Human Services; also, he used legal reasoning that had little merit and made an interpretation inconsistent with that of Attorney General Reno. Therefore, his interpretation is not persuasive under Skidmore (1944). Even if the Attorney General has the power to take this type of action, he did not follow the proper procedures to do so.

Decision of the Court

On January 17, 2006, the U. S. Supreme Court ruled 6-3 in favor of Oregon. The Court held that the CSA does not give the Attorney General authority to prohibit doctors from prescribing drugs for use in physician-assisted suicide as authorized under Oregon law. Justice Kennedy wrote the majority opinion, joined by Justices O’Connor, Ginsberg, Souter, Breyer, and Stevens. Justices Scalia, Thomas, and Chief Justice Roberts dissented, and Justice Thomas wrote an additional, separate dissent.

Majority opinion
Justice Kennedy supported the decision by considering the potential levels of deference that could be accorded to the Ashcroft Directive. Justice Kennedy wrote that Auer is not applicable since “the underlying regulation does little more than restate the terms of the statute itself,” meaning that there is no attention paid to who defines the terms “course of professional practice” or “legitimate medical purpose.” Justice Kennedy also noted that the Attorney General was not expressly given the power by Congress to declare medical practices illegitimate. Justice Kennedy explained that the Attorney General can deny registration based on public interest, but first he must complete the five-factor analysis as prescribed in the CSA, which he did not do in this case. Using Skidmore, Justice Kennedy found that the Directive does not have the power to persuade because of the Attorney General’s lack of medical expertise and lack of consultation with persons outside the Department of Justice.

Justice Kennedy also found that Attorney General’s warning that physicians might face prosecution effectively criminalized medical practice, which is beyond the Attorney General’s power to register or deregister medical professionals. The Attorney General’s role as outlined by the CSA is to decide compliance with the law, not to determine what federal law says. Additionally, Justice Kennedy wrote that the Attorney General has not been granted by Congress authority to make medical judgments. Finally, Justice Kennedy noted that the CSA was primarily intended to deal with drug abuse and that this intent must be taken into consideration. In the majority opinion of the court, this particular case does not deal with drug abuse.

Dissent

In the minority dissent, Justice Scalia argued that physician-assisted suicide does not serve a legitimate medical purpose. Scalia charged that “medicine” is “the science and art dealing with the prevention, cure, or alleviation of disease;” physician-assisted suicide has historically been viewed as a practice that does not cure or prevent disease. Scalia contended that the CSA grants the Attorney General the authority to deny and revoke the registration of physicians who participate in this illegitimate practice. 

Justice Scalia also argued that the majority of the Court should not fault the Attorney General for finding “a controversial practice permitted by state law to have an illegitimate medical purpose.” Should the Attorney General use this power in relation to physician-assisted suicide? Scalia responded, “why on earth not?—especially when he has interpreted the relevant statutory factors” to find that the practice is “inconsistent with the public interest.” Scalia concluded that this power is broad, but it is no broader than other powers that have been granted in the past.

In a separate dissent, Justice Clarence Thomas argued that the Court was “merely presented with a question of statutory interpretation” of the CSA, just as the Court faced in Gonzales v. Raich (2005). Raich invalidated a California law legalizing marijuana for medicinal use solely within the state. In this case, the Court considered the CSA capable of “creating a comprehensive framework for regulating the production, distribution, and possession of…’controlled substances.’” Raich, therefore, extended federal control to the regulation of substances that “have a useful and legitimate medical purpose…to prevent their misuse.”  

Thomas contended that in Raich, the Court molded the CSA into “a comprehensive regulatory regime specifically designed to regulate which controlled substances can be utilized for medicinal purposes, and in what manner.” Thomas believed that the Court changed the nature of the CSA in Gonzales v. Oregon; moving the CSA away from the broadly defined “regulatory regime” to a narrow replacement—a regulation of “drug abuse.” Thomas concluded that the Attorney General’s Interpretive Rule was “at least reasonable” and authorized by the CSA’s “broad, straightforward language.”
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