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Facts 
In 1954, the Supreme Court declared in Brown v. Board of Education that separate public schools for separate races are inherently unequal.  When public school systems intentionally separate students by race, they are violating the Equal Protection Clause of the Fourteenth Amendment. More than fifty years after Brown, however, most students across the country still attend  schools that are racially isolated because of neighborhood housing patterns.  Many school districts have attempted to desegregate schools – to eliminate the negative effects of poverty concentration and to bring about the positive effects of diversity – by using race as a factor in assigning students to their schools.  This case is about whether a school district’s voluntary use of race in student assignments violated the Equal Protection Clause of the Fourteenth Amendment.

The Seattle School District’s overall student enrollment is approximately 40% white and 60% nonwhite.  Many of the District’s students are segregated residentially: most white students in live in neighborhoods north of downtown and most nonwhite students live in neighborhoods south of downtown.  In assigning students to its ten high schools, the District used an “Open Choice” plan that allowed incoming ninth graders to choose to attend any of the schools.  Five of the ten schools were typically oversubscribed, meaning that more students chose to attend these schools than the schools could accommodate. When a school was oversubscribed, the District made its assignment decision using a series of four tie-breakers.

The first tie-breaker provided admission priority to students who had a sibling already enrolled in the school selected.  The second tie-breaker involved race. The District admitted a student to an oversubscribed school only if his or her race did not contribute to racial imbalance in that school.  A school was considered racially imbalanced if the school’s white and nonwhite populations were not within 15% of the white and nonwhite populations of the district as a whole.  In this instance, that meant a Seattle high school was racially imbalanced when it had fewer than 25% (40% minus 15%) or more than 55% (40% plus 15%) white students, or when it had fewer than 45% (60% minus 15%) or more than 75% (60% plus 15%) nonwhite students.  For the 2001–2002 school year, the last time this plan was used, less than 10% of the students’ school assignments were made using this race-based tie-breaker.  The third tie-breaker was based on distance from the school but applied only when an oversubscribed school was racially balanced.  The fourth tie-breaker was a lottery that was rarely used.

A group of parents whose children were not assigned to their high schools of choice challenged the legality of the District’s race-based student assignment plan.  They argued that the plan was prohibited by the Fourteenth Amendment’s Equal Protection Clause.  Over a period of four years, there were a number of federal and state court decisions in this case.  In 2005,  the US Court of Appeals for the Ninth Circuit found that the Seattle assignment plan was not a violation of the Equal Protection Clause.  The parents appealed to the Supreme Court and certiorari was granted.

Issue
Does the Equal Protection Clause of the Fourteenth Amendment forbid school districts from voluntarily using a race-conscious student assignment plan to promote racial integration in schools?

Constitutional Amendment and Precedents

Fourteenth Amendment 
No State shall make or enforce any law which shall . . . deny to any person within its jurisdiction the equal protection of the laws.

Grutter v. Bollinger (2003)

In 1996, Barbara Grutter, a white resident of Michigan, applied for admission to the University of Michigan Law School.  She had a 3.8 GPA and 161 LSAT score, but was denied admission.  In making its admissions decisions, the law school considered an applicant’s race along with all other factors.  The school wanted a “critical mass” of underrepresented minority students to get the benefits of a diverse student body.  Grutter sued the school, claiming that she was rejected because the school used race as an admissions factor.

In a 5-4 decision, the Supreme Court ruled that the University of Michigan law school did not violate the Fourteenth Amendment’s Equal Protection Clause.  The Court evaluated the law school’s policy under the strict scrutiny test, which is used whenever there is discrimination based on race.  Under this test, discrimination is constitutional only if it is narrowly tailored to achieve a compelling government interest.  

The Court found that the law school’s policy passed the strict scrutiny test.  First, the Court explained that colleges and universities have a compelling interest in promoting diversity because the educational benefits of diversity are “substantial.”  Diversity breaks down stereotypes, improves classroom discussion, prepares students for the workforce and citizenship, and permits universities to “cultivate a set of leaders with legitimacy in the eyes of the citizenry.”  Second, the Court found that the law school’s plan was narrowly tailored because it considered each applicant individually, only using a race as a “plus” factor among many factors.  The Court also said the policy was narrowly tailored because the law school did not use quotas or another mechanical method, had considered race-neutral alternatives, avoided unduly harming members of another racial group, and included a sunset provision, or a time limit on how long the program would last.

Gratz v. Bollinger (2003)

In 1995, Jennifer Gratz applied to the University of Michigan with a 3.8 GPA and a 25 ACT score.  Michigan’s undergraduate admissions policy awarded points to applicants based on their GPAs, standardized test scores, personal statements, and other factors.  Students needed 100 points for admission.  The admission office also awarded twenty automatic points to certain underrepresented minorities.  Gratz, who is white and did not receive the twenty points, was denied admission.  She sued the University of Michigan for violating the Equal Protection Clause.    

The Court ruled in favor of Gratz.  While it said that diversity is a compelling government interest, it concluded that, unlike in Grutter, the undergraduate admissions policy was not narrowly tailored.  The Court explained that the automatic distribution of twenty points, or one-fifth of the points needed to guarantee admission, to every single "underrepresented minority" applicant based on race did not use individualized consideration.

Arguments for the Parents Involved in Community Schools (“PICS”)

· While diversity may have some benefits, it is not a “compelling” government interest that justifies the use of discrimination to achieve it.  Even if schools are diverse, many students do not benefit because they spend most of their time around classmates of the same racial background.  Moreover, classroom discussion in elementary and secondary schools is not as important as it is in colleges and universities.

· Like in Gratz v. Bollinger, the Seattle policy was not narrowly tailored because it did not use individualized consideration.  In some cases, the racial tie-breaker was the only factor that was used to determine a student’s school assignment.  If a Latino student selected a school with over 75% nonwhite students, for example, he could not go to that school solely because of his race.

· The Seattle racial-balancing plan was not narrowly tailored because it was a mechanical quota system, not the “plus” system permitted in Grutter v. Bollinger.  The +/-15% range set a specific percentage of students who could and could not attend oversubscribed schools.  This was a quota: a fixed percentage that must be achieved or not exceeded.

· The Court in Grutter v. Bollinger said that a race-conscious plan cannot unduly harm students.  But the Seattle plan harmed students who were kept out of schools that were better than other schools.  High schools in Seattle, like in all school districts, vary in quality and offer different types of programs.

· The plan did little to reduce segregation in the school district because the most racially isolated high schools in Seattle were not oversubscribed.  
· Segregation in Seattle’s schools is the result of so called de facto segregation (racial imbalance as a result of housing patterns, not with the purpose or intent to segregate), rather than de jure segregation (assignment to schools with an intent to segregate). 
· A diverse student body includes characteristics other than race such as family background, adversity or hardship, unique athletic or artistic talents. 

· The district could use poverty as a tie-breaker rather than race.
Arguments for Seattle School District

· Like in Grutter v. Bollinger, Seattle School District has a compelling government interest in promoting diversity.  In fact, the reasons for promoting diversity – breaking down stereotypes, improving classroom discussion, and preparing students to work and live in a multiracial society – are even stronger during the formative years of elementary and secondary education.  Elementary and secondary students are much more impressionable than are post-secondary students.

· Diversity has an inherent educational value from the standpoint of education’s role in a democratic society; it prepares students to become citizens in a multi-racial/multi-ethnic world. 

· Segregated schools are of inferior quality, with less qualified teachers, higher dropout rates, and less challenging curricula; as the U.S. Supreme Court said in Brown: schools separated by race are “inherently unequal.”

· All Seattle students attended a substantially equal school, so no students were “unduly harmed” by not attending their first choice.  Seattle’s policy denied students a choice, not an education.  This is different from the situation in highly competitive colleges and universities, where students may be denied admission based on racial factors.
· Although individualized consideration was required in Grutter and Gratz, it is not appropriate for K-12 schools because they are different than colleges and universities.  School districts should not be required to transform school assignments into a “mini-college admissions process.”    

· Local school boards and school officials know what is best for students, and the Supreme Court should defer to their decisions to use race to improve education and avoid resegregation of the schools.
· There is substantial research evidence showing that positive educational benefits flow from being in integrated schools. Because of neighborhood racial isolation, the only practical way to integrate schools is through racially conscious student assignment plans.
· Rational basis review, not strict scrutiny, should be the test used in this case because the Seattle plan did not promote one race over another.  Under this lesser standard of review, the Seattle plan is clearly constitutional because the school system had a rational interest in promoting diversity.  
· Seattle public schools have become more segregated since the Open Choice Plan was abandoned due to court challenges

Decision

Chief Justice Roberts delivered the judgment of the Court, which Justices Alito, Kennedy, Scalia, and Thomas joined.  Justice Kennedy and Justice Thomas each filed separate concurring opinions.  Justice Breyer wrote a dissenting opinion.  He was joined by Justices Ginsburg, Souter, and Stevens.

Plurality (Majority for parts)
In a 5-4 decision, the Court ruled against the Seattle School District.  In the portions of the Chief Justice’s opinion joined by Justice Kennedy – giving the Chief Justice’s opinion a fifth vote for a majority – the five justices made clear that Seattle’s policy was not narrowly tailored to achieve a compelling government interest.  In the first place, they said that, unlike the law school’s admissions policy in Grutter v. Bolinger, Seattle’s plan employed “a limited notion of diversity by viewing race exclusively in white/nonwhite terms.”  This showed that the school district’s plan was not concerned with achieving a truly diverse enrollment.  The five justices also ruled that the policy did not consider each student individually, instead relying on racial classifications in a “nonindividualized, mechanical way.”  The plurality, without Justice Kennedy, also stated that Seattle’s goal of “racial balancing” was not a compelling government interest.   In the end, the plurality concluded that “[t]he way to stop discrimination on the basis of race is to stop discriminating on the basis of race.” 

Concurrence (Kennedy)
Because Justice Kennedy disagreed with the plurality and agreed with the dissent on several points, lower courts likely will view portions of his opinion as precedent.  In particular, while Justice Kennedy agreed with the plurality that the Seattle plan was not narrowly tailored, he said that diversity and avoiding racial isolation can be compelling government interests.  He also explained that schools can achieve those compelling interests using certain race-conscious means, such as strategic placement of schools, redrawing of attendance lines, placement of special programs in schools, opening of magnet schools, and targeting recruiting of faculty and students.  But a school district cannot use express racial classifications, like those in Seattle plan, because they treat “each student in different fashion solely on the basis of a systematic, individual typing by race.”

Dissent
The dissenting justices passionately disagreed with the Court’s decision.  To begin with, they suggested that the Court should use a more lenient standard than traditional strict scrutiny because there is a fundamental difference between a policy designed to include people, like the Seattle plan, and a policy designed to exclude people.  Applying their version of strict scrutiny, the dissent would have ruled that the Seattle plan was narrowly tailored to achieve a compelling government interest.  First, the dissent found three compelling government interests: the school district’s plan remedied prior acts of segregation in Seattle; helped to overcome the negative educational effects of racially isolated schools; and produced an environment that “creates citizens better prepared to know, to understand, and to work with people of all races and backgrounds.”  Second, the dissent said that the plan was narrowly tailored, in part, because students were not severely harmed and because the broad race-conscious ranges were not quotas, but starting points.  The dissent concluded that school districts should be given the tools to integrate their schools and that the Court’s decision “is a decision that the Court and the nation will come to regret.”
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