Gonzales v. Raich
Argued November 29, 2004 – Decided June 6, 2005
Facts

The Compassionate Use Act, passed in California in 1996, allowed citizens of the state to use marijuana for medicinal purposes after a doctor has concluded the use would benefit the patient’s health.  Federal drug law, the Controlled Substances Act, does not provide a similar exemption.

Raich is a citizen of California and has a number of serious health problems, including an inoperable brain tumor, seizures, and chronic pain disorders.  For approximately five years, Raich has been using marijuana.  According to her physician, she had exhausted “essentially all other legal alternatives.”  Her medical condition prevents her from growing the marijuana, therefore Raich is dependent on two caregivers to grow it for her.  Raich was joined in the lawsuit by Monson, a California citizen with similar medical problems who grew her own marijuana.
On August 15, 2002, deputies from the county sheriff’s department came to Monson’s home, along with agents from the Drug Enforcement Agency (DEA).  After an investigation the deputies decided the marijuana was legal under California’s Compassionate Use Act.  The deputies and agents remained there for three hours while the county district attorney and United States Attorney argued over jurisdiction and applicable law.  Eventually the DEA destroyed six marijuana plants belonging to Monson.  

Because of the DEA raids resulting in the seizure of Monson’s marijuana plants pursuant to a Federal search warrant and a threat of criminal prosecution, Raich asked the federal district court to prohibit enforcement of Federal drug laws against a person in her situation.  The district court denied relief but the appellate court reversed, ruling that localized and non-commercial cultivation, sharing, possession, and use of marijuana under the direction of a physician was intrastate commerce and beyond the power of Congress to regulate or prohibit.  
Issue

Do Federal drug laws (the Controlled Substances Act) exceed Congress’ Commerce Clause power when applied to intrastate possession and use of medical marijuana, as authorized by state law?
Precedents

See attached:  Wickard v. Filburn (1942), United States v. Lopez (1995)
Arguments for Raich
· The activities are non-economic and are completely intrastate, therefore beyond Congress’ power under the Commerce Clause.
· Simply possessing an item, even if there is a clear market for it, does not mean that you are participating in the market.  Similarly, the fact that an item is fungible also does not make it a market good.  
· The activity in this case is intrastate in nature and policed within the state, thus separated from the national market.  

· The aggregation effect in Wickard is only applicable to economic activity.  The activity in this case is non-economic, therefore the aggregated effect should not be considered.

Arguments for Gonzales
· Congress, in passing the Controlled Substances Act, was within its power under the Commerce Clause to regulate the national market for drugs which have a high potential for abuse and no accepted use for medical treatment.
· In this case, as in Wickard v. Filburn, the aggregated effect of allowing the use of marijuana would be staggering, including the possibility of marijuana produced in California ending up in the national market because of demand.
· The class of activity regulated by the Controlled Substances Act (production, distribution, and possession of Schedule I substances) has a substantial effect on interstate commerce; therefore it is within Congress’ power to regulate.

· Just as all excess wheat grown in Wickard was subject to the limits under the Agricultural Adjustment Act, all marijuana grown (even if lawful within the state) is subject to the Controlled Substances Act.
· Crude marijuana contains hundreds of different chemicals and not all of them are medically necessary. There is a pill form of marijuana (Marinol) that isolates the beneficial parts of marijuana. In addition, smoking is itself harmful and not a healthful way to receive medicine.
· The California law allows for possession of marijuana regardless of whether the marijuana crossed state lines or not, furthering the argument that Congress has the power to regulate.

· The Lopez case dealt with non-economic activity, which is not the case here.  Wickard should control because the facts here deal with economic activity.  
Decision

Majority

Justice Stevens wrote the majority opinion and was joined by Justices Kennedy, Souter, Ginsburg, and Breyer.  Justice Scalia filed a concurring opinion.  The majority decision is based on the Court’s previous ruling in Wickard v. Filburn.  The Court in Wickard decided that Congress did have the power, under the Commerce Clause, to regulate an activity even though it was completely intrastate if that activity had a substantial effect on interstate commerce.  The Court held that the intrastate production of medical marijuana – like the wheat in Wickard – would have a substantial effect on the nationwide supply and demand for the product and therefore it falls squarely within Congress’ power to regulate.  

The majority also relied on the ruling in U.S. v. Lopez in which the Court established that only a “rational basis” was needed for deciding the activity would affect interstate commerce.  The Court found that the rational basis in this case is quite easy to identify.  Trying to distinguish between locally grown marijuana and non-locally grown would be extremely difficult coupled with the probability of locally grown marijuana ending up in illicit channels was enough to provide a rational basis for Congressional regulation.  Furthermore, the Court states that Congress can legislate in this area because prohibiting the use of illegal drugs is an “essential part of the larger regulatory scheme.”

Justice Scalia, while agreeing with the outcome, wrote a concurrence in which he stated that the basis for upholding the constitutionality of the Controlled Substances Act (CSA) lies in Congress’ power under the Necessary and Proper Clause in combination with the Commerce Clause.  Scalia stated that the application of the CSA to purely intrastate activities is essential to the goal of the act – prohibiting marijuana in interstate commerce.

Dissent

Justice O’Connor wrote a dissenting opinion and was joined by Chief Justice Rehnquist and in part by Justice Thomas.  Justice Thomas also wrote a separate dissent.  Justice O’Connor’s dissent stressed the foundations of federalism and that states are seen as laboratories in which they can “try novel social and economic experiments without risk to the rest of the country.”  As such, California voters had chosen to allow medical marijuana to be available to its citizens.  The Court, in upholding the application of the Controlled Substances Act (CSA), destroys the states as places of experimentation and does so with no evidence of the effect on interstate commerce, only with an assumption of the effect.  

Justice Thomas’ dissent points out that by “allowing Congress to regulate intrastate, noncommercial activity under the Commerce Clause would confer on Congress a general police power over the nation.”  This would, in Thomas’ view, provide no meaningful limits on the power of Congress to legislate.  The notions of a federal government of limited, enumerated powers would have no meaning.

Wickard v. Filburn (1942)
Facts
As a result of the Agricultural Adjustment Act, the Secretary of Agriculture set a quota for wheat production.  Each farmer was told the amount of his allotment.  The Act exempted small farmers.  A farmer who went over this allotment was fined per bushel.  The only way to avoid payment was to either store the excess or surrender the excess.  The purpose of the quota was to avoid surpluses and shortages that would cause wheat prices to fluctuate dramatically.

Filburn, an Ohio farmer, was given an allotment of 11 acres.  However, he sowed an additional 12 acres.  He was assessed a penalty for the excess wheat.  He did not pay the penalty, did not store the excess, and did not surrender it.  Filburn argued that the wheat was for his own use, not for sale.  Because the wheat was for personal consumption, Filburn argued the restriction and penalty were unconstitutional expansions of Congress’ power under the Commerce Clause.

Issue
Does Congress, under the Commerce Clause, have the power to regulate such economic activity?

Decision

The Court’s opinion upheld the application of the act even though the activity was local and not seen as commerce.  The Court reasoned that even though Filburn’s crop was minimal, if all home grown wheat was aggregated, the effect on commerce would be substantial and therefore within the power of Congress to regulate.  The Court abandoned previous commerce power decisions in which there were references to “direct and indirect” effects and considerations of the difference between “commerce and production.”  Those earlier decisions had allowed federal regulation of interstate commerce but not intrastate production.  The Wickard decision, among others during the same time, expanded and broadly interpreted Congress’ power under the Commerce Clause.

United States v. Lopez (1995)
For the first time since 1936, the Supreme Court found a federal law unconstitutional because it was beyond the scope of Congress’ power under the Commerce Clause.  The ruling came in United States v. Lopez.

Facts
Lopez, a 12th grade student in San Antonio, TX, was arrested for carrying a concealed weapon and ammunition in violation of the Gun Free School Zones Act of 1990.  It was a federal offense to “knowingly possess a firearm at a place that … is a school zone,” and a school zone is considered “in, or on the grounds of a public, parochial, or private school … or within a distance of 1,000 feet.”  He was convicted under the act and given a sentence of six months in prison and two years of supervised release.

Lopez based his appeal on the argument that the Gun Free School Zones Act exceeded Congress’ power under the Commerce Clause and therefore was unconstitutional.  

Issue
Does the Gun Free School Zone Act exceed Congress’ power under the Commerce Clause?
Decision
The U.S. Supreme Court found that this act was an intrusion by the Federal government on traditional state sovereignty.  The Court agreed that the law was not “substantially related” to interstate commerce.  In their holding (the majority opinion written by Chief Justice Rehnquist) the Court established three categories of activities that can be regulated by Congress under the Commerce Clause

1. Congress may “regulate the use of the channels of interstate commerce”       

(ex:  prohibiting discrimination at hotels and restaurants because it impedes interstate commerce)

2. Congress may “regulate and protect the instrumentalities of interstate commerce”   (ex:  regulating the railroads)

3. Congress has the power to “regulate those activities that have a substantial relation to interstate commerce” 

(the term “substantial relation” refers to the effect the activity has on interstate commerce; it must “substantially” affect, not just affect)
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