Lockyer v. Andrade/Ewing v. California

The “Three Strikes and You’re Out” Laws

What is the “Three Strikes and You’re Out” Law?

California lawmakers passed the Three Strikes law in March of 1994, following the high-profile kidnap and murder of 12-year old Polly Klaas.  Her abductor was a convicted child molester.  Proposition 184, an identical law, was placed on the ballot in November 1994 for California voters. Voters overwhelmingly approved the law. 

By the late 1990s about 40 states had some form of recidivist statute (a law designed specifically to punish serious, repeat offenders).  The purpose of these laws is to deter offenders from committing other crimes and to give longer prison terms to people who have been convicted of felonies in the past.

Under California’s Three Strikes law – a “strike” is a previous conviction -- the first two strikes must be based on convictions for serious or violent felonies.  Once a defendant has one strike, conviction for the second strike results in a doubling of the usual sentence for that crime.  A third strike requires that the defendant receive a sentence of at least 25 years to life (with no possibility of parole before 25 years).  

While strikes one and two must be for serious or violent felonies -- for example, burglary, which is serious, and robbery or assault which are violent -- any felony conviction will trigger strike three.  In addition, under the California law certain offenses (called “wobblers”) can be prosecuted as either misdemeanors or felonies, at the discretion of the prosecutor or the judge.  Therefore the third strike could be for an offense that is not violent or serious.  Convictions from before the passage of the law (1994) or from other states can count as strikes.

The Facts

In November of 1995, Leandro Andrade attempted to steal five videotapes -- all films appropriate for families to watch -- from a Kmart. He was arrested upon leaving the store. Two weeks later, Andrade was arrested outside of another Kmart for attempting to steal five different videotapes. The total value of all ten tapes was approximately $150. Andrade, a long-time heroin addict, has a 15-year criminal history with five felonies and two misdemeanors on his record. The previous crimes were all nonviolent. Prosecutors determined that he already had two strikes under the California law when this prosecution commenced.  Petty theft with a prior conviction is one of the so-called “wobblers” – a misdemeanor that can be prosecuted as a felony.  Andrade, 37, was convicted and sentenced to 25 years to life on each of the two petty theft counts (strikes three and four).  According to the Three Strikes law, those sentences had to be served consecutively (not at the same time), so Andrade would become eligible for parole after 50 years, at age 87.

On March 12, 2000, Gary Ewing attempted to steal three golf clubs from a golf shop serving the Lakes at El Segundo Golf Course. Each club cost about $399. Ewing, 40 and a drug addict, suffers from AIDS and is nearly blind. He has a history of one violent robbery conviction and several nonviolent burglary convictions. This theft crime could have been considered a misdemeanor or a felony (a wobbler). Prosecutors chose to prosecute the crime as a felony. Ewing was convicted and sentenced to 25 years to life in prison.

The state court of appeals affirmed Andrade’s sentence.  He then appealed to the U.S. Court of Appeals for the Ninth Circuit, and his sentenced was overturned for being “grossly disproportionate” to the crime committed. California has appealed to the U.S. Supreme Court. 

Ewing’s appeals were denied. Ewing has appealed to the U.S. Supreme Court.

The Supreme Court granted certiorari on April 1, 2002 and has combined the cases. Oral argument is scheduled for November 5, 2002.

US Supreme Court Precedents

The Eighth Amendment prohibits cruel and unusual punishments.  There are relatively few Supreme Court decisions in this area. In 1980 the Court upheld a sentence of life in prison with the possibility of parole for a three-time non-violent felony recidivist.  Three years later the Court reversed a sentence of life in prison without the possibility of parole for a seven-time non-violent felony recidivist.  

In 1991 the Court, continuing to struggle with the constitutional application of recidivist statutes, said that the Constitution did not require strict proportionality between crime and sentence.  However, extreme sentences that are grossly disproportional to the crime violate the Eighth Amendment.  When determining whether a sentence is grossly disproportionate courts are required to look to the harshness of the penalty as well as the seriousness of the offense.  

Judges believe that the job of setting punishments is best left to legislatures.  They are usually reluctant to substitute their judgment about how a crime should be punished for the punishment set by elected officials.  

The Issue

Does California’s “three strikes” law violate the US Constitution’s Eighth Amendment protection against “cruel and unusual” punishment? Are these sentences “grossly disproportionate” to the seriousness of the crimes for which the defendants were convicted?

QUESTIONS TO CONSIDER

1. Why did the California legislature pass the Three Strikes law?  Why do you think these laws have become so popular around the country?  

2. One of the court of appeals judges included this language in his dissenting opinion:

“[This sentence] is obviously severe.  Nevertheless it is the sentence mandated by the citizens of California through the democratic initiative process and, additionally, legislated by their elected representatives.  It has long been the law of this circuit that as long as the sentence imposed … does not exceed statutory limits, this court will not overturn it on Eighth Amendment grounds.”

What is the judge saying?  Do you agree or disagree? Explain. 

3. What are the most convincing arguments for upholding the sentences?

4. What are the most convincing arguments for reversing these sentences on Eighth Amendment grounds?

5. How should the Court decide the Three Strikes cases?  What will be the reasoning of the majority in these cases?  What arguments might dissenters put forth?

Arguments in support of Petitioners

· Handing down sentences of 25 years to life with no possibility for parole for crimes that could be misdemeanors with sentences of one year or less is grossly disproportionate to the nature of the crime (petty theft), and therefore, cruel and unusual.

· It is irrational to punish both the current crime as well as punish (again) the defendant for past crimes.  By serving prior sentences, the defendant has already paid his debt to society for the prior crimes.

· The “three strikes” law should be reserved for dangerous criminals who have made crime a “lifestyle choice” and pose a serious threat to the community.

· Applying the laws in such a “loose” way allows men and women guilty of relatively minor crimes to be sent to prison for extremely long periods of time, even if they are not violent (such as Andrade and Ewing).

· The fact that the law is popularly enacted does not necessarily make it constitutional.  The purpose of the Court is to review governmental action to ensure its constitutionality.

Arguments in support of California

· The intent of the law, as approved by California voters, is to deter repeat offenders and to separate from society those who cannot or will not stop committing crimes.  This is a lawful purpose.  

· This law has been effective because the crime rates in California have decreased far more than the rates across the nation.

· The law requires that the first two crimes be particularly serious.  The third crime – the one that triggers the very long prison sentence -- does not have to be as serious. Ewing’s and Andrade’s third crimes may not have been violent, but they were still serious, and the men still pose a threat to society.  They had ample notice of this law and still refuse to stop committing crimes.

· While petty theft is not a serious or violent offense, the recidivist nature of Andrade’s and Ewing’s behavior make their actions more serious.

· Californian voters, through their own democratic process, voted this law into existence.  The US Supreme Court should respect the voters’ decree.

· No federal circuit has reversed a sentence under a state recidivism statute.

