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Background
The Fourteenth Amendment says that states must give people equal protection of the laws. This means that states must make laws that apply equally to all people who are in similar situations, unless the state has a good reason for making the distinction. When deciding whether or not a law violates the guarantee of equal protection, courts must examine who is affected by that law. Due to our history of discrimination, the courts are more suspicious of laws that affect people based on their race or gender than laws that discriminate based on certain other classifications, like wealth or age. 
The Supreme Court has described three categories for reviewing laws that treat people unequally:
Rational Basis:  This standard is used for classifications like age and wealth. Under this standard, there must only be a rational relationship between the law and a legitimate government interest. Most laws are upheld under this standard. 
[bookmark: _GoBack]Intermediate Scrutiny: This standard is used for laws that treat people differently based on their gender. For these laws, the government must show that having the law is closely connected to an important government interest. 
Strict Scrutiny: This standard is used primarily for laws that classify people based on race, national origin, or citizenship status. The Court has placed these classifications together because they are based on characteristics that people cannot change and because America has a long history of discriminating against people based on these traits. Laws that treat people differently based on these classifications must:
1. serve a compelling government interest;
2. be “narrowly tailored,” meaning that achieving the compelling government interest is the main purpose of the law, and not just a side effect; and
3. be the least restrictive way to serve the government’s interest, meaning that it meets the goal in a way that limits peoples’ rights the least. 
Most laws treat different groups of people differently but in an acceptable way. As one of many examples, states require that people be a certain age before they can receive a license to drive. These laws are meant to ensure that drivers are responsible and capable. People over age 16 are generally more responsible and capable of driving than younger children, so there is a rational relationship between the classification and the purpose of the law. 
This case is about a law that may or may not treat people differently in an acceptable way—a law that prohibits people from marrying someone of the same sex. 
Facts
In May 2008, the California Supreme Court decided that the California constitution protected the right of same-sex couples to marry. California voters passed an initiative to amend their state constitution six months later. This initiative, known as “Proposition 8,” changes the language of California’s constitution to say, “Only marriage between a man and a woman is valid or recognized in California.”
Kristin Perry and Sandra Stier, a same-sex couple, applied for a marriage license in California and were denied. They sued the state government, saying that Proposition 8’s limitation on marriage violated their right under the Fourteenth Amendment of the U.S. Constitution to equal protection of the law. The federal district court judge ruled that the change to the California constitution violated the U.S. Constitution. The governor and state officials of California decided not to appeal this decision.  The supporters of Proposition 8 stepped in to appeal, and the Ninth Circuit Court of Appeals ruled on the case and said that the change in the language was unconstitutional. The Proposition 8 supporters appealed that decision to the Supreme Court of the United States, which agreed to hear the case. 
Issue
Does the Fourteenth Amendment prohibit a state from defining marriage as the union of a man and a woman?
Constitutional Amendment and Precedents
Fourteenth Amendment
“no State shall… deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”
Loving v. Virginia (1967)
Virginia had a law that made it a crime for any “white person [to] intermarry with a colored person.” These crimes were punishable with one to five years in prison. The Supreme Court decided this law violated the Equal Protection Clause. The Court said any law that contains racial classifications must be subjected to strict scrutiny. The Court decided that this law was not trying to achieve an important or reasonable objective, as its only purpose was to divide people by race and maintain white supremacy. In this decision, the Court also said that marriage is a fundamental right. 
Romer v. Evans (1996)
Three cities in Colorado passed laws that prohibited discrimination in housing, employment, education, and public services on the basis of sexual orientation. In 1992, the citizens of Colorado amended their state constitution to overturn these laws and to prevent any government action that would protect homosexual people from discrimination. The Supreme Court decided that this amendment violated the Equal Protection Clause of the Fourteenth Amendment. They said that the law failed even the lowest of standards – the “rational basis” test. Using this test, they said that the Colorado amendment did not have a rational relationship to a legitimate state interest. The Court decided that the only interest in passing this amendment was a desire to harm an unpopular group (homosexual persons), and that is not a legitimate governmental interest.
Lawrence v. Texas (2003)
Texas had a law that made certain consensual sexual conduct between two people of the same gender a crime. The Supreme Court ruled that this law was unconstitutional under the Due Process Clause of the Fourteenth Amendment. The majority said the right to privacy, especially involving something so personal, is so important that it cannot be violated for any group of people. They said Texas did not have a legitimate interest in criminalizing people’s private sexual relationship choices. The justices acknowledged that the U.S. has a long history of condemning homosexual conduct as immoral, and that many people’s religious beliefs and values do not accept homosexuality. However, they said, people cannot use the power of criminal law to enforce their moral beliefs on the whole society. The majority did not decide whether the law violated the men’s Equal Protection rights. The majority also pointed out that this case does not involve government recognition of homosexual partnerships or marriage. 
 Arguments for Hollingsworth (that Proposition 8 is constitutional) 
Marriage has been defined throughout history as “one man and one woman” for the purposes of having children and continuing society. Redefining marriage to say that gender doesn’t matter would deeply change one of society’s most important institutions. If we change what marriage is, we take the risk that it will lose importance.
The government has a valid interest in limiting marriage to opposite-sex couples, as they are the only ones who can produce children through natural means. Studies show that children raised in households where the biological parents are married are better off than children raised in single-parent families. A definition of marriage that is for opposite-sex couples helps promote this interest in the well-being of children. 
Proposition 8 does not have the same effect as the Colorado laws in Romer, because the law is not a “sweeping” or “unprecedented” political disability on a class of persons. This definition only applies to the word “marriage,” and California domestic partnership laws afford gay and lesbian couples all other political rights in the state. Providing special recognition to one group of people does not demean others. 
The law here is very different from the one in Lawrence, which was about the state treating private conduct as a crime. This is about asking the state to recognize and publicly approve a relationship. There is a big difference between telling the government it cannot interfere with a private activity in the home and asking it to acknowledge and encourage a public relationship.
This is also very different from Loving, as the Fourteenth Amendment was designed to eliminate racial discrimination. Sexual orientation has never been recognized as a special class for equal protection purposes. Additionally, a person’s sexual orientation is reasonably related to the purpose of marriage, whereas a person’s race is not.
The definition of marriage is something that should be left to the democratic process in each State. Leaving this decision to the voters allows people to reach compromises around the differences in their interests and values. The Court should not make a decision that forces a rule on all of the states because this debate should continue on a local level. 




Arguments for Perry (that Proposition 8 is unconstitutional)
Bans on same-sex marriage should be reviewed with heightened scrutiny (either strict or intermediate scrutiny) because sexual orientation is a special class. Sexual orientation is an unchangeable characteristic that does not affect an individual’s ability to contribute to society. Gay men and lesbian women have historically faced and continue to face severe discrimination. 
Marriage is a fundamental right that cannot be denied on the basis of sexual orientation. Sexual orientation is one trait of an individual’s identity. Any law that restricts a fundamental right because of someone’s membership in such a group is unconstitutional. 
Even if the “rational basis” standard were applied, Proposition 8 would still fail because it does not logically support a legitimate government interest. Prohibiting same-sex couples from entering into relationships defined as “marriage” does nothing to help the state’s interest in encouraging more opposite-sex couples to be married. 
Banning same-sex marriage does not support procreation or the raising of children. Many opposite-sex couples are unwilling or unable to have children, and these laws do not exclude them from the definition of marriage. If married parents are better for children, then children with same-sex parents should be able to live in a household with married parents, as well. Indeed, California’s domestic partnership laws already permit same-sex partners to raise children together.
The only purpose of this constitutional amendment was to disadvantage gay and lesbian people. As stated in Romer, if the sole purpose of a law is to disadvantage an unpopular minority group, it is unconstitutional. 
The Equal Protection Clause is designed to protect minority groups from oppression by the majority. Opponents say that marriage has excluded same-sex couples for hundreds of years. However, a long history of discrimination and popular support for discriminatory laws are not sufficient reasons to continue discriminating. 
Decision
In a 5-4 decision, the Court said that it could not decide the issue of whether the California amendment is constitutional because the people defending Proposition 8 did not have the legal authority to defend the measure in court. When state officials refuse to continue a lawsuit against a ballot measure, a group of citizens cannot step in the government’s place—even if they are the group that supported the measure. Therefore, the Supreme Court ruled that the portions of the case where the defenders of Proposition 8 were involved must be dismissed. This means that the ruling from the Ninth Circuit Court of Appeals is taken away, and the district court’s decision is the final outcome in this case. Chief Justice Roberts wrote the majority opinion, which Justices Scalia, Ginsburg, Breyer, and Kagan joined. Justice Kennedy wrote a dissent that Justices Thomas, Alito, and Sotomayor joined.



Majority
The majority focused on the requirements for a case to be heard by the Supreme Court—there must be a controversy, and the party brining that controversy forward must have suffered an injury. They stated that the proponents of Proposition 8 did not suffer a legal harm. Their strong desire to see a law enforced is a complaint about government and not an injury. Additionally, the Court said the proponents of Proposition 8 do not represent the position of all Californians, because they are not official, elected representatives of the State. Therefore, the district court’s ruling that Proposition 8 violated the U.S. Constitution was the final word from the courts in the matter. In response, the governor of California ordered state officials to begin issuing marriage licenses to same-sex couples within days of the Supreme Court ruling. 
Dissent
The dissenters focused on the fact that California law gives the proponents of state initiatives the power to defend the initiatives in state court. They stated that the Court should be required to recognize the authority the State has given those proponents, and should allow them to continue to defend the law in federal court. There are other situations in which outside persons are appointed or allowed to step in as parties to a lawsuit. As state law clearly allows it in this case, they argued, this should be one of those situations.
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