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Publicly funded universities in the United States decide among candidates based on hundreds of
distinguishing factors. At issue here is whether or not these universities can consider race as one of
those elements. One side says that when public universities use race as a factor of admissions at all,
they are violating the Fourteenth Amendment’s Equal Protection clause by treating one race
unequally. The other side, citing legal precedent established in Supreme Court cases from 1978 and
2003, says that public universities must be allowed freedom in assembling their classes so as to reap
the benefits of education that can only be achieved through a “critical mass” of diversity in the
student body. In this case, the specific question is whether or not the University of Texas at Austin
is already meeting its “critical mass” through a race-neutral program. That said, many observers
believe that the Court may use this case as an opportunity to effectively overturn its prior affirmative
action decisions.
The University of Texas at Austin accepts over 90% of its students through a recent state-mandated
“top-10%” rule that automatically admits any Texas high school student in the top 10% of his or her
graduating class. Students not automatically admitted in this way are placed in a pool that competes
for the remaining spots in the freshman class. Students are assigned a score based on academic
achievement and another score based on personal achievement. One component of the personal
achievement score is the consideration of “special circumstances,” one of which is race.
Abigail Fisher is a White female who applied to the University of Texas at Austin in 2008. When
Fisher was not admitted, she sued the school on the basis that she was being discriminated against
due to her race. As evidence, she argued that her academic record was superior to many minority
students who were admitted in 2008. Fisher said that the “critical mass” of diversity needed by the
school had been reached by the top 10% program, which admitted 96% of the African-Americans in
the 2008 freshman class. Since this race-neutral program exists and works, Fisher said, taking race
into consideration during admissions should not be allowed.
The University of Texas responded that it had not yet reached a critical mass of minority students
because many minorities still felt isolated on campus and there were not enough classrooms with
substantial minority representation. Further, they argued that their admissions program in 2008 was
identical to a program approved by the Court in a 2003 decision on affirmative action. In such a
program, race is seen as a “plus factor” but is only considered in context and does not increase odds
of acceptance by a specific percentage.
Amicus briefs filed on both sides argue the broader issue of affirmative action as a whole. Those on
Fisher’s side point to academic studies that show minorities are less likely to pursue hard sciences at
affirmative-action universities because they are less prepared than their classmates. Those on the
University of Texas’s side cite studies that say minority students are more likely to graduate from a
more selective school and that all students, regardless of race, benefit more from education as part
of a diverse student body.
The District Court ruled against Fisher, saying that there was no Equal Protection Clause violation,
and the Fifth Circuit Court of Appeals upheld that decision.

